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PROSCRIBING UNLAWFUL ASSOCIATIONS:

THE SWIFT RISE AND

AGONIZING DEMISE OF SECTION 98

Introduction

. 1 .
Section 98 of the Criminal Code, enacted in 1919 and repealed

in 1936, has received very little attention in schélarly journals and
historical accounts of tﬁat period. This is surprising.

Section 98 created a crime of membership in an unlawful asso-
ciation, punishable by twenty years' imprisonment. An unlawful association
was one that sought "by any means" to bring about "any governmental,
industrial or economic change within Canada by the use of force, violence,
terrorism, or physical injury to person or property, or by threats of
such injury...." Membership was to be presumed on mere proof of attendance
at a meeting of the association or distribution of its literature.
Property suspected to belong to an unlawful association could be seized
without warrant and forfeited to the Crown.

Section 98 was a major legislative response to the Winnipeg
General Strike and the post-World War I labor upsurge. It was extremely
unpopular with the labor movement; each year, the Trades and Labor
Congress called for its repeai in the Congress's annual submission to
the federal Cabinet. The House qf Commons voted five times during the
1920s to abrogate the section, and five times was overruled by the Senate.

There were few Prosecutioﬁs under section 98, and still fewer
were successful, but the call for repeal became a maior civil liberties
issue in the 1930s, after section 98 had been used to outlaw the Communist

Party in Ontario. Section 98 played an important role in the 1935 election



defeat of the Bennett government. Even after its repeal, section 98 con-
tinued to be echoed in federal and'provincial legislation: Quebec's 1937

Padlock Law and the 1970 Public Order (Temporary Measures) Act, for

example, bear its imprint.

The debate on section 98 focussed conflicting approaches
on how to deal with the appearance of socialist and revolutionary organ-
izations, and more broadly the challenge to Canada's social order posed
by massive immigration, industrialization, unionization of the workforce,
and large-scale unemployment. Yet, although it is frequently mentioned in
social histories of the period, there is no major study of section 98 as
such. A survey of the available literature turns up an article in a law
journal,2 a few articles by Prof. F.R. Scott in the early 19305,3 and
a graduate thesis that deals with it in parf.4 Section 98 receives only
passing mention in the major Canadian study of sedition law,5 and a
three-page discussion in a bhook~length study of "National Security” law

6
for the McDonald Royal Commission on the RCMP.

In the beginning: sedition and PC 2384

When Parliament first enacted the Criminal Code in 1892,7 it
based the sedition provisions on those in the English Draft Code, which
in turn were modelled on articles 114 and 115 of Stephen's Digest on
Criminal Law.8 They are substantially reproduced in sectionsg 60 to 62
of the present Code. While setting out the offences of seditious words,
seditioﬁs iibel, and seditious conspiracy, they.do not define seditious
intention, a necessary indredient in each of those offenses. The Criminal
Code Bill of 1891 contained a definition of seditious intention, modelled
on Stephen's definition, but MPs chose to delete it, leaving the definition

of sedition to the common law. However, they did include a "saving clause,"



section 133 (now section 61 in the Code), which provided that

no person shall be deemed to have a seditious intention by reason
only that he intends, in good faith,

(a) to show that Her Majesty has been misled or mistaken
in her measures,

(b) to point out errors or defects in
(i) the government or constitution of Canada or a province,
(ii)} the Parliament of Canada or the legislature of a
province, or '
(iii) the administration of Jjustice in Canada,

{c} to procure, by lawful means, the alteration of any matter
of government in Canada, or

{d) to point out; for the purpose of removal, matters that
produce or tend to produce feelings of hostility and
ill-will between different classes of persons in Canada.

The penalty under the sedition sections has varied widely
over the years, apparently in accordance with the political and social
climate of the day: from two yvears in 1892, it was raised to twenty in
1919, reduced to two in 1930, and raised to seven in 1951 and to fourteen

9
in 1955.

Stephen thought his list of seditious coffenses--words, libel,
and conspiracy--to be comprehensive: "It is, indeed, difficult,” he wrote,
"to understand how a seditious purpose could be carried out other wise

10
than by cne or more of the three methods enumerated."

Apparently little use was made of these sections until the
First World War, when a flurry of cases appeared in the reports. In most,
the accused was alleged to have expressed pro-German or pacifist senti-
ments, usually in a casual remark to one or two bystanders.

11 . . L
R. v. Felton (1915}, convicted of uttering seditiocus words: "I would
like to see the Germans come across the Channel and wipe England off
the map. England put Russia into the war and is letting them get licked."
12 . . ‘. .
R. v. Cohen (1916), convicted of uttering seditious words: Reading
a newspaper in a tobacco shop, he said it was "good news" that

Canadians were getting badly beaten and "You are slaves, you have to
do what King George and Kitchener say." The words, it was held,



were "likely to weaken the firmness of the person addressed in his
adherence to his country's cause."

' C 13 5 o .

R. v. Giesinger (1916}, convicted of seditious libel: He wrote

in a German newspaper published in North Dakota but distributed in

Canada that if some: Canadians saw a German soldier in a dream "they

would die of fright before morning." He was given a new trial

because the jury had not made a finding on intention.

' 14 . . . .

R. v. Trainor {1916), convicted of uttering seditious words: in a

drug store conversation he had exulted at the sinking of the ILusitania.

His conviction in a new trial was ultimately guashed. :

: 15 . . o "

R. v. Barron {1919), convicted of uttering seditious words: "Every-

one who gives to the Red Cross is crazy. I1f no one would give to

the Red Cross the war would stop. The other country would beat this

country if no one would give to the Red Cross."

Having been left to define seditious intention, judges and
juries were clearly applying themselves with vigor.
However, there were many other sedition proceedings at this

time that went unreported, and their victims included members of the
soclalist, immigrant, and labor organizations. 1In 1915, for example,

members of the Socialist Party in Red Deer, Alta. and Saint John, N.B.

were jailed for sedition. Isaac Bainbridge, editor of Canadian Forward,

the newspaper of the Social Democratic Party, was arrested repeatedly
and served a number of short prison terms for publishing articles critical
16 . - o .
of the war. One such conviction, for seditiocus libel, was reported:
Mr. Justice Riddell of the Ontario Supreme Court instructed the grand
jury that
One of the articles complained of urged revolution on the part of
the masses, and if by that it was intended to urge a revolution
against his Majesty that was perilously near treason, if not
treason itself, and in any event it was sedition.
A seditious libel is a seditious article which is likely to cause,
or is intended to cause, discontent with the Government of the
country.... (17)

Riddell J's rather broad interpretation of sedition doubtless

reflected a shared perception among Canadian authorities as the war



drew to a close. Labor unrest was lncreasing, and there were doubts about
the capacity of the economy to absorb the flood of returning war veterans.
The left, torn by deep divisions over the attitude to take to the war,

was beginning to revive, inspired in part by news of the Russian Revo-
lution, which was popular with many Canadian workers although they as

yvet knew little about it.

Police, employers, and government officials agitated for
restrictions on radical literature and the banning of meetings in foreign
languages. Prime Minister Robert Borden appointed C.H. Cahan, a Montreal
lawyer who later served as.a minister in R.B. Bennett's government, to
investigate the situation and make recommendaticns "in respect to the
existing requlations for safe guarding the public interests against enemy

: II18 - : "

aliens. Cahan reported that the regulations, which forced "enemy

aliens" (immigrants from Germany and Austria-Hungary) to register and

made them subject to internment, were effective, but suggested that they

be extended to cover other groups:
The Russians, Ukrainians and Finns, who are employed in the mines,
factories and other industies in Canada, are now being thoroughly
saturated with the Socialistic doctrines which have been proclaimed
by the Bolsheviki faction of Russia.... I have before me a mass of
literature, filled with most pernicious and seditious teaching,
which is even now, in large quantities, being secretly circulated
in Canada.... Since the cutbreak of the present war, revolutionary
groups of Russians, Ukrainians and Finns have been organized through-
out Canada, and are known as The Social Democratic Party of Canada,
the Ukrainian Revolutionary Group, the Russian Revolutionary Group,
and others....

The report, submitted in mid-September 1918, urged that these
"alien" groups be compelled to register. Less than two weeks later, the
Borden government implemented measures even more severe than those recom-
mended by Cahan. Order-in-Council PC 2384, issued .under authority of the
War Measures Act .on September 28, 1918, banned fourteen organizations;

One month later two more were added to the list.



The list had obviously been drawn up in haste and with little
; 20
thought for consistency. Ian Angus comments:
It included major organizations such as the Social Democratic
Party alongside virtually non-existent ones, such as the Workers
International Industrial Union, an adjunct of the tiny Socialist
Labor Party. Many of the names were badly garbled. The two
Chinese organizations were not even remotely Bolshevik in sym-
pathy: they were Canadian extensions of the nationalist Xuomintang.
The Scocialist Party of Canada, which was at least as large as the
SDP, was not menticned at all.

Of equal significance were the other provisions cof PC 2384,
which "déemed unlawful"--"while Canada is engaged in war"--any asso-
ciation wliose purpose

is to bring about any governmental, political, social, industrial,
or economic change within Canada by the use of force, violence, or
physical injury to person or property, or by threats of such in-
jury, or which teaches, advocates, advises or defends the use of
force, violence, or physical injury to person or property or
threats of such injury in order to accomplish such change or for
any other purpose, or which shall by any means prosecute or pursue
such purpose....

Under PC 2384 it was an offense, punishable by one to five
yvears' imprisonment, to be a member of any such organization, or to
"sell, speak, write or publish anything" as its representative, to
contribute funds to it, or to wear any badge or insignia of it. Any
property, real or personai, belonging to an unlawful association might
be seized without warrant and forfeited to the Crown. Anyone who know-
ingly permitted a meeting of such association to take place in premises
he owned or rented was liable to a fine of $5,000 and imprisonment for
up to five years. No meetings were to be allowed in the languages of any
country with which Canada was at war or in the language of Russia,
Ukraine, or Finland, "except church meetings or meetings for religious
services only."

Finally, the onus was on an accused to disprove membership

in an unlawful association once the Crown had adduced evidence that



he had attended its meetings, distributed its literature, or spoken
. L. ' 21
publicly in its support.

An additicnal subsection (8), which did not refer to unlaw-

ful associaticns, provided that
Any person who, while Canada is engaged in war, knowingly prints,
publishes, edits, issues, circulates, sells, offers for sale, or
distributes any book, newspaper, periodical, pamphlet, picture,
paper, circular, card, letter, writing, print, publication or
document of any kind in which is taught, advocated, advised or
defended or who shall in any manner teach, advocate, advise .or
defend the use, without authority of law, of force, violence,
or physical injury to person or property, or threats of such
injury as a means of accomplishing any governmental, political,
social, industrial or eccnomic change or otherwise

was liable to imprisonment for up to five years.

The regulation was a licence for local police forces to
launch an all-out drive to smash the left. Roundups ¢f radicals began
within days of its proclamaticn. Literally hundreds of socialists were

22
soon behind bars.

However, the left quickly recovered from its initial shock
and rallied to defend the victims. In some cases they were successful.

In Winnipeg, the Trades and Labor Council established a defense commit-

tee on behalf of Michael Charitonoff, editor of Robochy Narod (Working

People), who had been sentenced to three years; the government eventually
dropped the proceedings. In Toronto, large public meetings and demonstra-
tions initiated by trade unions won reduced jail terms and fines for
arrested socialists. The Social Democratic Party mounted sufficient
pressure on the government that in November 1918, over the protest of
Cahan (who had been appointed Director of Public Safety) the party was
removed from the list of banned organizations.23 Most immigrant associa-
tions and their members were not so fortunate. Excluded from all legal

political action, they were driven underground.



‘War-time' restrictions become permanent

The war ended on November 11, 1918, but PC 2384 remained on
the books until Ap;il 1, 1919.24 It was a major item on the agenda at
the Walker Theatre meeting of socialists and trade unicnists in Winnipeg
on December 22, 1918 that later figured prominently in the sedition
indictments against leaders of the Winnipeg General -Strike.25

And with good reason.Although PC 2384, as a "war time"
order, was repealed, the Borden government lost no time in moving to
establish a permanent replacement. On May 1, 1919, two weeks before the
Winnipeg strike began, a special committee of the House of Commons was
established to review the law of.sedition and propose amendments to the

Criminal Code. The coﬁmittee met briefly and on June 6, in the midst

of the Winnipeg strike, tabled its report. It called for an amendment
to the Code in terms similar to PC 2384. The report was adopted on June
) 26 . ) .
10 with almost no debate. Sir Hugh Guthrie, the Solicitor General,
denied that the amendments . were being proposed in response to the events
in Winnipeg. He insisted they were not directed at the lawful activities
of trade unions. He écknowledged that there was "practically no Canadian
case law on the subject of sedition.” Why, then, the proposed legislation?
In normal, unwarlike times, the good common sense of the masses
appeared a sufficient safeguard of the Throne, of the Constitution,
of the institutions of the country, and of the rights and privileges
of the people.
-But a change has undoubtedly come over the face of the world....
‘Many new schools of thought have been established, many new
ideals of government have been seéet up, many former idols have
been overthrown only to expose feet of clay. The serenity and
tranquility of the former era has been succeeded by a pericd of
unrest....

There was, at this moment,

an organized, concerted, and sustained effort to spread false and
pernicious doctrines, designed in the first instance to cause



dissatisfaction amongst His Majesty's subjects, to set class against
class, to hamper, injure or destroy the public service and designed
in their ultimate end, to subvert constituted authority and to
overturn government itself.

Since this propaganda was "chiefly carried on by means of
associations or societies which have come into existence in great num-—
bers and during very recent times in this country," Sir Hugh stated,
new neasures were required. Although the provisions of the present
law were adequate to deal with the literature,'it was necessary to
ocutlaw the associatlions themselves. And section 133 of the Code, which
provided that no one would be deemed to have a seditious intention
only because hé intended in good faith to point out errors or.defects in
the government or the constitution, was "too broad." "It would be removed
altogether. The proposed legislation was not excessive; in the United
States, Congress had recently imposed penalties of up to 30 years for
sedition, and a Bill currently before the House of Representatives
proposéd the death penalty for membership in an anarchist society.

Whether much will be accomplished by changes in the Criminal
Code in lessening the gravity of the situwation, it is hard to
say, but I believe it the duty of this Parliament to make ample
and adequate provisions for the situation.

As a.defense of the proposed provisions, Guthrie's speech
was scarcely overwhelming. But apparently the trauma of the Winnipeg
events had muted any potential critics on the parliamentary benches.

Only one committée memﬁer, Charles Murphy, a Liberal, spoke in dissent.
He revealed that the Committee had sharply divided on the necessity of
amending the Criminal Code and that a majority’had actually opposed
bringing in a report at all, for fear of aggravating the tense situation
in Winnnipeg. The report had been'approved by the committee by a majority

of only one. However, Murphy said, there was to be no minority report

in order to avoid a debate at this time.
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On June 27, two days after the Winnipeg strike ended, sec~

tions 97A and 97B were introduced as part of an omnibus Criminal Code

amendment bill. They incorporated the major provisions of PC 2384
almost literally, but the maximum penalty was now increased to twenty
years' imprisonment. In addition, it was made an offense to import
into Canada or send through the mails any literature that advocated
force or violence, and a duty was imposed on the post office and
other federal government departments to'intercept and seize ‘any such
literature.

At second reading, on July 1, there was almost no_debate.
Oon July.2 the new sections were adopted without recorded opposition.
The Senate duly ratified the bill.

With its sweeping definifions and reverse-onus clause,
section 98 (as sections 97A and 978 became in the 1927 revision and
congolidation of the statuteé) was a remarkable innovation in Canadian
legislation. Until then a conviction for sedition had required proof
of seditious intent, for which the test, as articulated in thg leading
English decision, R. v. Aldred,27 was whether the accused had used
language "calculated to advocate or to incite others to public disorders.™
Section 98, however, imposed criminal liability for mere status--
membership, or presumed membership, in an asséciation—~and identified
the unlawful association not by its deeds but by its w0rds.28

In contrast to PC 2384, section 98 did not single out or

name any particular organization as "unlawful." It was not used against
any of the leaders of the Winnipeg General Strike; they were tried. under

the traditional sedition provisions of the Code. In fact, no charges

were laid under the new section for a decade after its passage through

Parliament.
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A 'period of unrest': the Winnipeqg General Strike

This was preventive, anticipatory legislation. It reflected
a widely held conviction among the legislators and those they represented
that the end of the war signalled, as Guthrie put it, not a return to
"normal unwarlike times" but the opening of a new "period of unrest" that
would bring with it new challenges to the “constituted authority," this
time from within Canada.

While section 98 clearly did npt originate in the Winnipeg
events or in the massive strike wave that accompanied it in major cities
across the country,29 thére is no doubt that ﬁhe six-week éhutdowp of
virtually all industry in the largest city in Western Canada served to
underscore the fragility of the social order. The strike began as a
demonstration of solidgrity with building trades and metal trades workers
striking for the right to industry-wide bargaining in the city. At its
hiéh point the strike inveolved as many as 35,000 workers out of a total
population ¢f 175,000, although the Trades and Labor Council comprised
only 12,000 unionized members at the outset. Essential services such as
milk deliveries, waterwofks and fire protection were maintained at a
minimum lewvel, "by authority of the Strike Committee.”™ Norman Penner
summarizes the major events:

The strike quickly became a confrontation between the strikers and
a committee representing the business interests of Winnipeg, the
Citizens' Committee of 1,000. This committee had the complete
support of the federal government, and made it clear that there
would be no bargaining of any kind unless the general strike was

called off.

The Citizens' Committee launched a massive propaganda war against
the strike.... '

The strikers, for their part, organized a series of demonstrations
to show their strength and to protest the arrest on June 17 of
their leaders. A "silent parade” held on June 21 was attacked by
special police armed with baseball bats, and by the mounted peolice
and units of the militia and regqular armed forces with small-arms
fire. One person was killed and dozens were injured.
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The arrest of the main leaders, the intransigence of the federal
government, the power of the Citizens' Committee and, finally,

the use of armed force, made it impossible to continue the strike;
accordingly, it was called off by the Strike Committeeon June

25, 1919. (30)

It is now generally recognized, even by the federal Depart-
ment of Labor, that the "main bones of contention" in the strike were
" . Lo . . .. W3l .

collective bargaining and industrial unionism. The strikers
genuinely believed that a general shutdown would force the employers to
negotiate, and win industry-wide agreements. Although their leaders
were socialists of various persuasions (many were Christian socialists,
affiliated with the Labour Church), none saw the strike as even the
first stage in a more generalized insurrectionary conspiracy intended
to transfer governmental power into the hands of the working class.

Yet it is egually clear that the Citizens' Committee, the,
federal government, and the major part of the Canadian business and
political establishment of the day saw the Winnipeg events as the asser-
tion of a new revolutionary challenge that for six weecks had deprived
them of control of one of Canada's biggest citiées. The strike, said the
Citizens' Committee, had "defied the constituted authority of the gov-

ernment of Canada," and some of the leaders "were more concerned in set-
ting up the Russian Soviet form of government in Canada than in settling

33 . . e .
any trades dispute.” This interpretation was echoed by the inimitable

. . . . 34
J. Castell Hopkins, editcor of the Canadian Annual Review.

The struggle was not an ordinary Labour fight for better wages

or improved conditions; it was a deliberate effort by an extremist
element in the Labour ranks to acquire control of Labour organiza-
‘tions and capture the government of Winnipeg by means of a general
strike....

The Central Strike Committee took charge of the Labour Temple
"and whether actually called a soviet or not, it certainly acted
as one, and asserted distinct authority as the ruling factor in
the situation.
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A more scber and astute assessment came from Judge J.H.
Robson, a one-man royal commission appointed by the provincial govern-
ment to examine the background and events of the strike. Robson, a
member of a previous Citizens' Committee of One Hundred in 1918,
maintained that although the situation had been influenced by

socialist ideas and syndicalist values, the roots of the dispute lay

in economic grievances:

...the mind of Labour was in a state of discontent:...many of
the active leaders. of unions in and about Winnipeg perceived
this condition and decided that it afforded a favourable oppor-
tunity to apply what has come to be known as direct action or
mass action to bring the pressure of Government and the commu-~
nity upon the Metal Mastexrs to concede the plan of collective
‘bargaining demanded by the Metal Trades Unions. (35)

The fact was, however, that in the course of the prolonged
shutdown the workers had by necessity to assume some governmental

functions. As Masters points out:

...the strike committee.was assuming functions which tended to
make it the ad hoc government of Winnipeyg. This is the dilemma
created by a general strike. It so undermines the whole structure
of ordinary society that some direction becomes necessary to
ameliorate its worst effects. Yet if that direction, even with the
best will in the world, is assumed by a strike committee, 1t is
arrogating to itself the functions of government. (36)

Putting aside the patronizing tone, that is a fairly
accurate statement of what was happening in Winnipeg. It was just this
aspect that so terrified the traditional rulers. They had, for a short
time to be sure, lost control of the sitvation in the city. De facto
power appeared to be in the workers' hands--symbolized by the milk cart
signs: "By authority of the Strike Committee.”" This memory of their

temporary helplessness—-—and the specter of revolution that it conjured

up--was to remain, and to color the debates over section 98, for many

years to come.
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An inauspicious. beginning

Yet section 98 lay unused on the statute books for years
after its enactment. One reason is to be found in the immediate after-
math of the Winnipeg'events. The Crown succeeded in securing the con-
viction of many strike leéders; buftnot all. In December 1919 R.RB.
Russéll was sentenced to two yvears imprisonment after a trial lasting
almost one month. Six other were sentenced to lesser.terms in April
1920,.following a ten;weék trial. But Ald. A.A. Heaps was acquitted, as
was F.J. Dixon, following which the Crown declined to proceed against
Re¥. J.S§. Woodsworth, accused of seditious libel on the basis of,
among other things, quotations from the prophet Isaiah. (Other strikers
were successfully prosecuted on such charges as unlawful assembly,
disorder,.riotous conduct and interference.)

Much of the prosecution case in the sedition trials rested
on proving a conspiracy_by linking the accused to the syndicalist
One Big Unibn movement, which was at that time in the process of forma-
tion as a more militant western split-off from the Canada-wide Trades
and bLabor Congress. Yet only four of the accused were members 6f the OBU
and two of these, Pritchard and Johns, had played little role in the
strike.38 The other accused were not associated in any way with the
OBU. A proseéution under secticn 98 might have obviated this problem
by making the strike committee--to which all tﬁe accused belonged--
an unlawful association. But section 98 had been adopted only after
the arrests. Moreover, the.government had insisted all along that section
98 was not intended to be used against .the trade unions as such, and
the strike cqmmittee was, after all, formed under the aegis of the‘

Winnipeg unions' labor council. The distinction was in practical terms
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a moot one by the time the cases came to trial; only three weeks after
the stike was crushed, in July 1919, the Winnipeg Trades and Labor
Council voted in favor of the OBU .by 8,841 ﬁo 705, and requested its
affiliates to join the new organization.39 It was not easy to prove
seditious conspiracy when the evidence revealed that most of the
alleged conspirators were not members of the conspiratorial organiza-
tion while thousands of others were clamoring to join it.

Furthermore, as often happens in political trials, the
prosecutions backfired on théir initiators. The indicted‘leaders
became martyrs in the eyes ofumany working people. Several were after-
wards voted into public..office by a grateful electorate. Woodsworth
was elected to the House of Commons in 1921, joined by Heaps in 1925.
Three other accused--Ivens, Queen, aﬁd Armstrong-—were.élected to the
provinéial legislature by large majorities while stili in priscn, and
Dixon held the seat he had secﬁred in 1914. Many other labor and social-
ist members were elected as a section of the working class shifted
sharply to the left. "Yoﬁ will have noted the results of the Manitoba

Election," wrote J.W. Dafoe, editor of the Manitoba Free Press, to a

friend. "The outstanding feature, of course, was the strength displayed
by labor. They will have nearly 25% of the membership of the next
legislature and, with perhaps one exception, all the labor members

40
elected are reds."

This was not an auspicious beginning for those savoring !
more political prosecutions.
The radicalization was episodic and shortlived, of course.

The 1920s were years of expansion for Canadian capitalism and decline

for Canadian labor. Trade union membership began to drop in 1920, and
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by 1924 was almost a third below the 1919 peak. Beginning in 1922 the
nuﬁber of strikes each year was far below the prewar average. Through-
out the decade Canada experienced a net migration to the Unitéd States
of 700,000 workers, many of them skilled workers no longer able to prac-
tice their trades in.the declining industries such as coal mining and
craft production;4l The c¢oal miners were the most militant sector of
labor. But when Nova Scotia Mineworkers leader J.B. McLachlan was pro-
secuted in 1924 for seditious libel, it was under the traditional

provisions of the Criminal Code, not section 98, although McLachlan

' X . 42
was a well-known leader of the Workers {(Communist) Party.

Trade unions lobby for repeal

It was the trade union movement, however, that mounted the
most determined and consisteﬁt opposition to section 98. There was
ample evidence that the conservative leaders of the Trades and Labor
Congress led by Tom Moore, had not been unhqppy at the suppression of
the Winnipeg strike, which was led by their left-wing opponents
within the labor movement and was fought primarily in defense of a
militant form of industrial unionism thaf was counterposed tO'the.narrow
craft unicons that dominated the TLC. But they could hardly fail to
note the ominous implications that section 98 held for a broad range of
working class organizations, including the TLC. This had been driven
home by Judge Metcalfe's charge to the jury in the Russell sedition:
frial, which had wvirtually instructed the jury to convict on grounds
that a sympathetic strike necessarily involved the application of "force"
and "terror."

Mr. Russell gave us his idea of a sympathetic strike. He said,
“When a dispute originates between an employer and his employees,
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and when the labour organizations see that organization being
beat, they come to their assistance by calling a strike to
force their employers to bring force to bear upon the original
disputants to make settlement.” That is Russell's definition
given in the box.... Force, force, force.

And

To walk around about, for instance, to a place where people are
employed in large numbers, and to "boo,” gentlemen of the jury,
as much terror may be inspired through that as by two or three
fighting chaps coming along with bludgeons. Take it from me,

in strikes you can incite terror without hitting a man over the
head. You can incite terror of starvation; you can incite terror
of thirst. Is not that guite as effective as inciting by bodily
violence?... If it is possible that picketing can be done in this
country, then the lawful method cf picketing is so ineffective
that it is a reasonable inference that in strikes of this class,
unlawful means would be intended to be applied. (43)

Yet section 98 made it an offense punishable by twenty years'
imprisonment for any person or organization to advocate the use of force

or terrorism to bring about "an overnmental, industrial or econocmic
gy Y 9

change within Canada." Whatever the validity of Judge Metcalfe's charge
{and it was upheld in the Manitoba Court of Appeal44), section 98 added
legislative sanction to this judicial definition.

At its 1920 convention, the Trades and Labor Congress dis-
cussed a special report prepared by J.G. O'Donoghue, its legislative
lobbyist, on thé legal status of the trade union movement, both in its
civil and criminal law aspects. The report dealt at length with the
subject of picketing. The Congress resolved to press for insertion in

the Criminal Code of the provisions of the criminal law establishing the

legal right of peaceful picketing that had been left out of the Code
. . . 45 .
when it was consolidated in 1892. Section 98 was seen as closely
4
related to the matter. As H.A. Logan notes, ©
Special attention was called to the dangerous possibilities involved

in the free use of the words "force" and "terrorism" as methods of
"industrial and economic change”, which these amendments [to the
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Code] put under the ban....It was the contention of Mr. O'Donoghue
that these terms were too ambiguous and included too much. As
likely to be interpreted by the courts, their possibilities of
inclusiveness would practically make striking of any kind illegal.
The TLC leaders were not eager to engage in strikes or
other militant forms of action. But they understood that curtailment
of the.right to pickét and striké would deprive them of necessary
weapons in the fight for union recoénition and collective bargaining.
Moreover, they were coming under increasing pressure from within
the labor movement to justify their longstanding policy of collaboration
with the Liberal and Conservative parties, which was yielding remarkably
little in the way of legislative gains. The unions' status in law was
stili, as the 0'Donoghue report documented, uncertain. The TLC there-
fore put repeal of section 98 near the top of its legislative agenda
throughout the 1920s and early 1930s.
Thelr campaign was taken up in the House ofICommons by
J.S. Woodsworth, elecfed in 1921 as a member of the Independent Labor
party in Winnipeg. Woodsworth annually moved repeal, and in 1925 he and
Heaps made repeal of section 98 one of théir three conditions for support-

ing the Liberals led by Mackenzie King, who were teetering on the brink

4
of parliamentary defeat.

Commons votes for repeal

In 1926, returned with a clear majority ih the Commons, the
Liberals brought in a bill to repeal sections 972 and 97B and re-intro-
duce the "saving"” clause s. 133 removed in 1919. Introducing the bill,
Ernest Lapointe, the minister of justice, noted that "labour in general,
but especially organized labour, has continually and strongly complained

about these two sections.
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Every year since I have been a member of the government, represen~
tatives of the Trades and Labour Congress, when they came annually
to present their suggestions to the government, have asked that
these two sections might be repealed leaving the situation as it
was prior to 1919.

Lapointe's remarks were brief. He concluded that he was
” 3 3 n N L1 [} 48
firmly convinced" that the sections were "not at all necessary.
He did not mention that he had been among those voting for them in 1919.
It was left to Woodsworth to explain the unions' concern
with the section. He pointed to the potential abuse to which the open-

ended criteria of "force," "violence," and "terrorism" could be put,

and how such terms had been employed in the Russell trial. He went
through the sections clause by clause, objecting in particular to the
powers of search and seizure without warrant, the ban on importing of
literature, and the "outrageous“ presumption of membership clause.
If an association is holding a street meeting and someone comes
along to listen to what has been said, he is then presumed to
be a member of such association -and the burden of proof lies with
him. We used to be taught that a man ought to be regarded as
innocent until he was proven guilty. According to this legislation
the thing is reversed....

Woodsworth concluded his remarks by saying that those who
had enacted this legislation had been "carried away" by fear in much-
the same way that the "influential classes" of England had been after
the French revolution and the Napoleonic wars.

The Conservatives defended section 98. H.H. Stevens said
that the section was

intended to deal with...the heart and kernel of the attempt that
was made not only in Winnipeg, but also in Vancouver, in Calgary
and in other centres of Canada where it did not really come to
light. The section was drafted to cover the type of organization
actually in existence in the form of corporate bodies, deliberately

intending to wreck the governmental institutions of this country
by violence. '
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The sections were there "to meet a possible contingency
which may arise...." Stevens and other Tories warned darkly of the
growing danger of Communism and "Russian money." Repeal would simply
encourage the "Third Internatiocnale," they séid.SO

The Progressive Party MPs made little contribution to
the debate. They voted for repeal.

The resolution passed the House only td be defeated in the
Senate, where the Conservatives still held a majority. Similar bills
were presented to the House in 1927, 1928, 1929, and 1930--eaéh time
going down to defeat in the Senate, on one occasion by only fhree votes.
Each year the debate covered the same terrain. Sometimes the only
argument Lapointe made for repeal was that the trade unions opposed
it. By 1930 he was simply stating: "This has been debated so many times
that I presume I need not again give the purpose of this clause."5
in the 1929 debate, R.B. Bennett, now Tory.opposition leader and soon
to be prime minister, spoke up. Section 98 has been on the books for
ten years, he said. Why abandon it now? "It has prevented the extremist
from carrying on the operations which he might have carried on, and no
injustice has been worked to any peféon."53 Three years later Bennett
was to find section 98 a very useful tool, although by then he was less

sanguine about its preventive effect.

Two features of these debates are worth noting in particular.

One is the equation the Conservative opposition continually made between
. "o woé . : -
sedition and "aliens. This was most explicit in the debates that

took place each year on a parallel government proposal (also in response

to pressure from Woodsworth) to repeal the amendments to the ITmmigration

éct adeteg in Juhe_1919 during the Winnipeg General Strike. An amend-

51
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ment had permitted deportétion without trial of non-British subjects
accused of sedition; when it was discovered that most of the strike
leaders were in fact Briﬁish subjects, a second amendment on June 6, 1919
permitting deportation without trial of persons of British birth was
rushed'through the House and Senate and given vice-regal assent in less.-
than 45 minutes, an all~time record.55 In 1926 Arthur Meighen, who had
piloted this legislation through the House seven years earlier as
minister of justice, defended the action.

All that was done in 1919 was to add ancther class to those who

were not entitled to Jjury trial. The class we added were those who

came from the 0ld Country and were anarchists. In a word we added

anarchists to prostitutes and beggars. (56)

Anti-alien sentiment was a prominent feature of the opposi-

tion to the strike. Here is a typical expression, from an editorial in

. 57
the Manitoba Free Press on June 26, 1919:

The most obvious thing about the strike headgquarters is the way
the alien--naturalized or otherwise-—-abounds. His name is legion,
and he is everywhere.... The situation is not unlike that which
prevails in Russia. According to reports from there Lenine [sic]
and Trotsky and the rest of the soviet junta have special body-
guard battalions of Letts .and Chinamen, who, upon occasion, inti-
midate, slug, or if necessary murder followers of the dictators
when they become lukewarm or question their loyalty. It is through
the solid fanatical alllegiance of the Germans, Austrians, Huns
and Russians in the labor unions that the "Red Five", Russell,
Veitch, Robinson, Ivens and Winning, have climbed to power in the

labor organizations.... The surest way to break the hold of the
anachist five upon labor is to clean the aliens out of this com-
munity.

On the day the Immigration Act amendments were adopted,

huge advertisements: appeared in the Winnipeg dailies calling on the
government to deport “the undesirable alien and land him back in the
bilgewaters of European Civilization from when he sprung and to which

58
he properly belongs."

A storm of protest by labor prevented the deportation of
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the arrested strike leaders who qualified under the Act.59 But, as the
Meighen quotation indicates, these sentiments lingered on in high
places, and the contemporary reader at least is struck by the.virulence
of the xenophobic comments made by many MPs in the 1920s debates. In-a

very real sense it was the moves to repeal the Immigration Act amendments

that aired the ongoing debate on the Winnipeg evénts of 1919. The
terminology is coded, but it becomes clear that the objectionable
"alien" is very often a synonym for worker. "His name is legion, and
he is everywhere...."
Also to bé_discerned in these debates is the Working out of
a deliberate Liberal strategy to placate the leaders of the Trades and
Labbr Congress through the ritual of the annual motion for repeal of
section 98. The Liberals were not opposed in principle.to the legis-
lation; they had all voted for it in 1919, despite whatever tactical
misgivings some might have expressed. But their lacklustre opposition
te section 98--which, as noted earlier; sometimes simply amounted to
saying that the TLC opposed it—--reflected a policy of appeasing'the
TLC leaders and strengthening their credibility against more militant,
and pofentially stronger, contenders in the labor movement.
The Liberals' approach was outlined by William Lyon Mackenzie

King in a speech to the Empire Club in Toronto in April 1919, only
months before he became Liberal leader.

It is coming to be seen that the control of labour by its leaders

is wholly dependent upon its organization into conservatively

directed unions; that it is among the unorganized and undisciplined

workers that Bolshevism and I.W.W.ism recruit their armies of

terror and destruction. In a union of the organized forces of

labour and capital, against a common enemy which menaces all
human society lies the hope of the future. (60)

Of course King had no intention of uniting labor and capital

around anything other than a brogram in the interests of capital. But
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in attempting to make the Liberal party the instrument to further the
"control of labour by its leaders" it did not hurt to be seen each year
attempting to .implement one of labor's key demands--especially when,

as Lapointe continually assured the House, section 98 was "not necessary."
The Liberals were also mindful that the opposition to section 98 was
being spearheaded by MPs who were also in the forefront of efforts to

win the unions to a political course independent of the Liberals.

The policy also jibed neatly with the larger Liberal strategy
under King of building the Liberal party as the party of all who opposed
Tory Empirism and support for high tariffs. Although Woodsworth and his
co-thinkers in the ILP resisted King's blandishments, the latter was
successful in splitting the agrarian Progressives and winning most of

. 61

them to the Liberal fold. As King explained to a correspondent in 1929:

_The supreme effort of my leadership of the party has been to

keep its aims and purposes so broad that it might be possible

to unite at times of crisis under one banner those parties, which

for one reason or another, have come to be separated from the

Liberal party, though in reality belonging thereto, and to make

the Liberal party such that, in the course of time, third parties

would fade out altogether, and a united front be presented to a

very determined foe by those who seek a larger liberty.

King failed in the larger objective, of course. But it was

not for lack of trying; And the promise to repeal section 98 was a

keystone in his strategy.

Cops, courts and communists: the first prosecution

The House of Commons had already voted four times for repeal
when, in 1929, the first prosecution under section 98 occurred. In
Toronto four young women, supporters of the Communist Party, were

accused of distributing leaflets advocating the use of force, violence,
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and terrorism to effect governmental, industrial or economic change.
The printer of the leaflets was also indicted. The prosecution was
unsuccessful; the five defendants were acquitted.62

The Toronto p:osecution arose out of a peculiar anticommu-
nist and anti-alien campaign initiated by the city's Board of Police
Commissioﬁers, with the full support of at least two of the city’'s
four daily newspapers. In January 1929 the Board issued two edicts
intended to curtail communist propaganda. The first, published on
-January 23, enacted that "all proceedings and addresgses at all public
meetings are to be in the Engliéh language, and no discorderly or seditious
reflections on our form of government or the King, or any constituted
authority will be allowed.” The second, issued eight days later, stated
that if owners of publié halls and other places of pubiic amisement
rented their premises for "Communist or Bolshevist public meetings"
their licences would be cancelled immediately.

The police lost no time in implementing their new powers.
The Canadian Labor Defense League, an organization established under
CP initiative in 1925, reported that in January and February 1929 it

. . 64
handled 88 cases in the police and county courts of Toronto. The

Canadian Forum described the police tactics during the next two years:

When the communists, unable to secure rooms, attempted to hold
open-alr meetings the police refused to permit them to use public
parks, and when they met on street-corners they were arrested for
"obstructing the traffiec," "creating a public disturbance,"
"vagrancy" and sundry other charges. The police found no diffi-
culty in obtaining convictions in the local courts.... (65)

The police repression struck the small Communist Parﬁy at
a difficult time. Its influence in the. labor movement was at the lowest

point in its ten-year history. Party members had been driven out of

the Toronto and District Labor Council in October 1927. The Canadian
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Labor Pgrty, in which .the CP had been particularly influential, had
collapsed. The party had just expelled its leading intellectual, Maurice
Spector, for "Trotskyism," and was on tﬁe verge of a major schism and
dispute with its affiliated foreign-language groups that would result
in the expulsion of its national secretary, Jack MacDonald, and the
departure of at least 75 percent of its members within two Years.66 in
early 1929 the party was in the process of shifting over to the new
ultraleftist "Third Period" line of the Coﬁmunist Internaticnal,

which predicted the immanent collapse of capitalism and éet as the
immediate task for every.Communist party the "conguest of the streets."
This new line was fastened on the party at its July 1929 convention.

In the months preceding the party's definitive adoption of
the new line, its response to the Toronte police harassment was uneven
and contradicteory. At first it appealed to trade unions and other organ-
izations for aséistance._But active support was slow to develop, and
the ultraleft tactics of confrontation favored especially by the party's
Young Communist League, headed by Lenin School graduate Stewart Smith,
soon became predominant. Smith had given a provocative interview to
the Toronto Star in Decembef 1928 predicting that "in a very short time
the streets in Torontp will be running with blood."67 Smith's statement
was not repudiated by the party, and within a few months the YCL and other
CP members were no£ only actively combatting the police but disrupting
meetings of "social fascists" such as J.S. Woodsworth. The "conquest of
the streets"” reached its apogee in August 1929 when the CP attempted to
hold a series of mass demonstrations in Queen's Park--the first to
mark the Comintern's "International Red Day," the subsequent actions to

protest the massive police repression encountered in the first. All
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were broken up by the police, using considerable brutality. It was
during the leafleting for one of these demonstrations that the four
young Communists were arrested and subsequently eharged under section
98.

Although the CP clearly played into police hands through
its sectarian adventurism, it.is less easy to discern why-the police
chose this particular time to go after the party. The Chief of Police,
Brig.-Gen. Dennis Draper, apparently sincereiy believed that "the
‘political and economic system of the nation was being undermined by
communists."68 Some TPoronto dailies echoed similar views. But the
city's political establishment was by no means unanimously in favor

of the police campaign. It was vigorously opposed by the Toronto Star

and a large segment of middle-class pﬁblic opinion.

"Again, counter-subversive repression was closely linked to
anti-alien prejudice. Mayor Samuel McBride declared that "our stopping
of communistic meetings shows that we are truly British." The Telegram
declaimed that "The loyalty of the British-born from the slums of
London or Toronto is to be preferred to the mongrel internationalism
of é transported Europe.” Yet the material basis of this apprehension
is rather insubstantial. According to the 1931 Census, "British-born"
in Toronto outnumbered the "foreign-born" by a ratio of seven to one.6

Historian Michiel Horn suggests that the anti-Communist
campaign in Toronto originated in vague but deeply-felt concerns about
the overall direction in which Canada itself was heading.

Concern about the impact that foreigners might have on Canada
may have been compounded by a nagging sense that all was not as it
should be with the Empire and Canada's place in it.... During the
interwar years there was a good deal of uncertainty. When in

January 1929 the Telegram warned of the severing of Empire links
of which it saw a possible portent in the removal of the King's
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name from the Post Office Act, was there not a certain apprehension
that these links were already weaker than one hoped? Was there not
something forced about the Mail and Empire's repeated assertions of
underlying imperial unity? The Government's actions were ambigu-
ous enough that they could be interpreted as doing too little to
establicsh Canadian autonomy but alsoc as weakening imperial ties.
They did little to reassure those who were suspicious of where
Canada was going and who were not sure what was happening to the
Empire. To people like these the Communists may have become a
scapegoat, and interfering with their meetings a way of stilling
their apprehensions about foreigners and the state of the Empire. (70)

Section 98 was not an issue in this agitation. Although
there were hundreds of convictions on relatively minor charges like
"obstructing traffic,"” the Weir prosecution under section. 98(8) stands
alone. Moreover, it was a notable failure. County Court Judge Denton,
following a close perusal of the offending leaflet (it is . reprinted in
full in the published report), said he could not "find in it anything
which advocates force, viclence or terrorism." It called for a "mighty,
fighting demonstration against peolice terrorism," and advocated the
"overthrow of capitalism and the establishment of a workers' and farmers'
government in Canada."

It may be contended that in advocating the overthrow of capitalism
the circular advocates an industrial or economic change. But

before there can be a conviction it must also also be shown that

it advocated the use of force or violence or terrorism to accomplish
this purpose....

However one may dislike or even abhor the views advocated by the
communists, the advocacy of their cause is not unlawful unless it

is done in a manner contrary to law. (71) '

There was no appeal. Unknowr to the defendants and their
counsel, .J.L. Cchen, the deputy attorney-general had advised the
Crown prosecutor that the defendants would probably be acquitted in

. . L 72 '
the Supreme Court, if not at first instance.

One of the high points of the free speech debate in Toronto

was a public meeting of prominent members of the Fellowship of Reconcilia-
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tion with members of the Board of Police Commissioners and the Mayor,
in January 1931. Board member Mag. Emerson Coatsworth argued that the
Toronto bylaw closing halls to communists was consistent with the

spifit of the Criminal Code prohibition on leasing premises for the

use of unlawful associations. Dr. Salem Bland, spokesman for the
delegation, professed ignorance of any such provision in the Code.

In fact, Coatsworth had misgquoted the Code section as “99."73 But the
exchange confirms that section 98 Was'simply not present in the minds
of those protesting the police treatment of the Communists. It also
suggests that the police were well aware of section 98's potential
usefulness, notwithstanding their rebuff in the Eéiz case.

The Communists themselves virtually ignored this free
speech debate in their press, apparently thinking it of no significance.
Nor did they raise the issue of section 98 at any time during this
period. In fact, the party had never campaigned against section 98.
When the Canadian Labor Defense League was established in 1925, section
98 was not mentioned in its statement of aims_.74 The party's position
was apparently not for repeal of the section, as sought by Woodsworth
and the Trades and Labor.Congress, but for its amendment; in 1926, a
directive transmitted to party branches by the Central Executive Com-
mittee outlining sample resclutions to be submitted to the forthcoming
convention of the Canadian Labor Party called for

_ Elimination of the word [sic] "force" "terrorism" and "industrial
or economic”" change, in section 79b [97B] and other sections
[of the Criminal Code], all of which were inserted by amendments
passed in the panicky session of Parliament, 1919} and the repeal

of those sections referring to "sedition," "seditious conspiracy,"”
etc. (75}

In May and June of 1931 the House of Commons debated a

resolution by J.S. Woodsworth, prompted by the events in Toronto, to
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add to the Criminal Code's prohikition of "unlawful assembly" a clause
safeguarding the right to assemble "unless the gene?al nature and
character”" of the speeches or discuséion "would be likely, in the
opinion of firm and reasonable persons to cause an immediate breach

of the peace." The amendment was defeated. But during the debate it

was revealed that several MPs--including E.J. Garland (United Farmers
of Alberta), Agnes MacPhail (United Farmers of.Ontario}, and A.A. Heaps
{Labor)--had been unable to speak at public meetings in Toronto because
sponsoring organizations such as the Fellowship of Reconciliation had
been barred from renting halls by the police bylaw.76 Members also pro-
vided evidence that otﬁer'cities were beginning to follow Toronto's

7
example.

The 'Dirty Thirties': Benhett. plays dirty
Unemployment was now reaching epic proportions. There was
no unemployment insurance, and more than half a million workers were
. 78 L
on relief. "The three levels of government—--federal, provincial,

and municipal--seemed unprepared and incapable of coping with. the

unemployment and destitution of the Depression Thirties," writes

Stuart Jameson in his study for the Woods Task Force on Labor Relations.

Standards for relief varied widely among provinces and municipal-
ities, ranging from as low as $10.00 monthly plus a 981b. sack of
flour for a family of five in Saskatchewan.

The most pressing problem, in some respects, was the plight of
single, homeless unemployed men, who in 1931 were estimated to
number some 70,000. In their aimless wanderings about the coun-
try, hard-pressed provincial and municipal relief agencies were
reluctant to meet their needs, and they suffered serious deteriora-
tion in physical condition and morale. And, from the official
viewpcint in Ottawa, they constituted a danger to established
authority. As stated by a government spokesman in Parliament:
"Their morale low, they were very susceptible to the contagion



_30_.

. . . . . . . 7
of communist ideas and to the influence of subversive organizations."”
Demonstrations of the unemployed in Winnipeg, Calgary, and
Sudbury in the first half of 1931 erupted in violence when the police
charged their ranks, making dozens of arrests. In Edmonton and Windsor
the militia was called out to suppress jobless rallies in June. Com-
munist Party militants and the CP-led Workers Unity League were in the
forefront of many of the demonstrations, as they were in organizing
. A 80 . .
the unemployed in many cities and towns. Pclice chiefs across the
country began to call on Ottawa for action. They were joined by munici-
pal councils and like-minded organizations across the country.
"Everyone ls wondering how much longer the federal government
[is] going to permit the communistic organizations in all their
different guises to continue creating discontent...," Mayor
Webb wrote to Justice Minister Guthrie on March 22. "Something
has got to be done in the near future. The situation is getting
serious here in Winnipeg." The Employers Association of Manitoba;
the Provincial Grand Lodge of the Manitoba Loyal Orange Order; the
Imperial Order of the Daughters of the Empire; the British Empire
loyalists; the premiers of Saskatchewan, Alberta, and British
Columbia; several mayors; and a number of ordinary citizens all
urged Prime Minister Bennett to take the same action: deport the
"Reds.™ (81) : :
Sudbury's city council voted on April 20 to demand that
the federal government deport the COMMUNists and mailed copies of
the resolution to every city and town council in Canada with a reguest
that it be endorsed and forwarded to the prime minister. Eighty-three
82 '
councils did so.
It is not hard to trace the source of this pressure. The
Depression created an intolerable'strain on public finance, and nowhere
was it felt more acutely than at the municipal level. The major burden
of unemployment relief fell on the municipalities. The Rowell-Sirois

Commission later described the impact:

Over the whole period 1931-37 the relief expenditures amounted to
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more than 25 per cent of the total municipal-provincial revenues.
...In not one province in any year following 1230 did the muni-
cipal-provincial revenues left over after provision for ordinary
services meet the total cost of relief. The amount of borrowings
necessary to pay for the whole of the remaining requirements
would have bankrupted most of the provinces and municipalities
in the country.... :

The {federal] grant-in-aid policy was based on the premise that
the province {(with its municipalities) was constitutionally
responsible and that it should, therefore, carry as much of the
burden of relief within its area as possible. The province in
turn tended to hold the municipalities responsible and to push
the financial burden as far as possible on their shoulders. As a
consequence nearly all the provinces and many municipalities were
drawn to the edge of financial solvency and some were pushed
over and became bankrupt.... In 1937, one-fifth of the total
municipal-provincial revenues was absorbed by the interest on
non-self-supporting debts. (83)

Understandably, the municipal peoliticians and -some provin-
cial governments were anxious for almost any measure that would alle-
viate this problem. Since many of the unemployed were foreign-born,
deportation seemed to be a gquick, easy~-and inexpensive--solution.

A red scare could be used to create the appropriate political atmosphere,
while depriving the jobless of their new-found leadefs.

Prime Minister Bennett was not unresponsive to these repre-
sentations. Early in March 1931 he met with Canada's chief law enforce-
ment officers in Ottawa to discuss the growing threat to law and order.

) . . . 84
There is no record available of what was decided at that meeting. -
The prime minister then instructed the Immigration Department to
expedite proceedings against communists and other "undesirables," and
requested that those who were complaining about communist activities

, C 85
send him the names of the guilty upon their convictions. In fact,

deportations were already being conducted on a guite sweeping scale.

Not only did section 41 of the Immigration Act, adopted in June 1919,

permit deportation of any non-citizen not born in Canada on grounds

that he advocated the overthrow of constituted authority by force,
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but under séction 42, immigrants who had been in Canada less than five
vears could alsc be deported if they became "public charges." Public
trials were not necessafy; proceedings under these sections of the Act
were in camera. The Depression brought a sharp increase in such deporﬁa—
tions. Between 1903 and 1928 a total of 17,600 immigrants were deported,
an average of slightly more than 1,000 énnually. But in 1930 there were
4,025 cases bf deportation; and in 1931 the figure rose to 7,000.86

Pursuant to Bennett's orders, the RCMP compiled a list of
Communists who had been coﬁvicted of even minor offenses—-and there
were a considerable number of these among the veterans of skirmishes
with local police forces. Many were deported--according to R.A. Adams,
"probably no more than 200 party membefs,"87'out of a total party mem-
bership in the spring of 1931 Qf at most 4,000!88

Last ‘but not least, Bennett took steps to bring section 928
into play. The strategy was apparently to carfy out what in contemporary
terms would be called é "surgical" assault on the Communists, limited
in scope but with devastating effect, an exemplary prosecution that
might then be emulated on a wider scale once all the political reper-
cussions had been analyzed. The federal government could itself have
prosecuted the Communists with the consgnt of the provincial authorifies.
But possibly because of the public opposition encountered by Toronto
pﬂjge:in their repression of the CP, the federal government preferred
to leave the formal initiative to the province. On March 19, 1931, Jus-
tice Minister Guthrie wrote to.his Ontario counterpart, Attorney
General Price, suggesting that "some definite action should be taken

to prosecute the "various communistic organizations" and assuring him

of Ythe fullest co-operaticn on the part of this department and also
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of the RCMP."89

Although Price had previously maintained that he would not
dignify the "Reds" with a prosecution, he now proceeded_to prepare the
indictment of selected CP leaders. The arrests were scheduled to be
made on June 15, but at the last minute were called off because of the
debate in fhe fedéral House on the Toronto police restrictions on free
speech.90 In late June, following violent police riots against unemployed
workers in a numbér of cities,gl Price instructed Joseph Sedgwick, his
director of 1ega1 offiees, and Ontario Prbvincial Police Commissioner
Victor Williams to prepare the raids. On August 4, the day after the
House had adjourned for its summer recess, they arranged the cooperation
of the RCMP and Toronto pplice forces. On August 11, a combined force
of the three'police agencies swept down on the homes and offices of
the CP and arrested eight party leaders: Tim Buck, Tom Ewen (McEwen),
Malcolm Bruce, Tom Hill, John Boychuk, Sam Carr,.Matthew Popovich,
and Tom Cacic. (A ninth party member was later released.) The eight
were tried before a jury in November 1931, convicted, and sentenced
to terms varying from three to five years. They were released from

Kingston penitentiary in 1934, when they became eligible for parole.

The King against Buck: a test case
Although the prosecution achieved its major goal, it was
not without some difficulty. Before the matter came to trial, the
. . _ 92 . , .
Crown ran intoc a preliminary hurdle. The main point of the prosecution
was to use the trial to have the CP declared an unlawful association
and convict the accused as members thereof; this precedent could then

be used to prosecute individual members of the party as need be in
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future. To convict the eight defendants, it was necessary to proceed

under section 98(3) of the Code, which reads in part:
Any person who acts or professes to act.as an officer of any such
unlawful association, and who shall sell, speak, write or publish
anything as the representative or professed representative of any
such unlawful association, or become andceontinues to be a member
thereof...shall be guilty of an offence and liable to imprison-
ment for not more than twenty years. (emphasis added)
With this objective in mind, Sedgwick and Norman Sommerville
KC, the chief prosecutor, drafted an indictment that charged the accused
with being members of an unlawful association, the Communist Party of
Canada, section of the Communist International.
Then a remarkable thing happened, which sheds some light on
the substance--and the very real limits--of the independence of the
judiciary. Chief Justice Rose asked for a copy of the proposed indictment.
When Sedgwick and Sommerville presented it to him, he objected, as
. . . , 93

Sedgwick explained in a memorandum to Price, that
as he read the section, mere membership in an unlawful association
was not constituted an offence, he contending that the first "and"
in the section was conjunctive, and, therefore, it was only an
offence for a person to be an officerx, and then do one ¢f the other
enunmerated things.

The twoe Crown attorneys suggested to the chief justice that
although his "grammatical"” reading of the section was "probably correct,”
the only way in which the whole of the section could be made effective
was by reading it as though the "and" referred to was a disjunétive "or."

His Lordship could not be convinced, however, and insisted that if
the indictment was presented at the Assizes, he would have to
instruct the Grand Jury that as drawn it did not disclose a

crime, and they would, therefore, in all probability have brought
in no bill.

The Crown law officers then took their problem to Ottawa;

the federal deputy minister of justice prepared a brief for Rose CJ

on the history of section 98. Although there is no copy on record of
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this brief, its substance probably corresponds to extensive notes
prepared bY'the prosecution for use in the Appeal, which are available
in the Attorney General's files'inthe Provincial Archives. The major
argument in the notes référs back to PC 2384, which used thé word.
"or" where section 98 used "and": |

Any person who while Canada 1s endgaged in war shall act or
profess to act as an officer of any such unlawful association,

- or who shall sell, speak, write or publish anything...or become
or continue to be a member thereof....

Obviously, so the argument went, the legislators had intended
to repeaf the wording of PC 2384; the change in wording was a slip. (Since
thé object of the section was to proscribe membership, it was unlikely
the change was deliberate.}

Rose CJ remained unconvinced. Sedgwick continues:

We discussed at length possible solutions, and His Lordship sug-
gested that a bill be not presented at the present Assizes, that
negotiations be had with the Minister of Justice with a view to
making the necessary slight change in this section as soon as -
Parliament opens, and that the accused be then tried at the

Spring Assizes. I know how anxious you are to have the trial take
place this Fall, and I pointed that .out to His Lordship but he
said the situation would have to be faced, and could see no other
solution that would be satisfactory. He points out that even if
he is wrong in his construction of the law, if the point is raised
it will probably becloud the whole issue. The accused would demur
to the indictment, and even if the Judge held in our fawvour, the
same point would probably be taken on appeal, and as there is
always a possibility of one Appellate Judge dissenting, it may .
then go further to the Supreme Court of Canada, and in the result
this prosecution instead of being decided on its merits and the
facts, would become a prolonged piece of litigation on a technical
point of Statute construction. This result nobody desires. .

Sedgwick proposed a solution.

. ..we should charge all the present accused with keing both officers
and members of the named association. That would bring them within
the statute even if the Chieflf Justice is right in his interpretation.
We may have some difficulty in proving, firstly, what is an officer,
and secondly, that all these accused are officers, but I do think
that as to most of them we could convince the Jury that they are
officers of this association. In any event that would permit of
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our evidence being presented, and the whole story being told

to the Jury, with a verdict on the facts. Then the necessary
amendment could be made at the next session of Parliament, and

if that is done, presuming our prosecuticn succeeds, the fruit

of it would be saved in that it would establish the unlawfulness
of the association, and future proceedings could be taken against
those who are mere members of the association, as was always
intended.

And so the final indictment handed down by the grand jury
contained three counts: the accused were members of an unlawful associa-
tion; they were officers of an unlawful association; and -"From 1921
to 1931, the accused were parties to a seditious conspiracy." The last
count was added in the event that the Communists managed to win acquittal
on the untested first two.

A further precaution was taken. In place of Rose CJ it was
decided to assign the trial to Mr. Justice William H. Wright, 73 years
old, a former prominent Liberal and a pillar of the United Church, who
had made a name for himself in legal ciycles: in 1930 for refusing to
accept a jury's not guilty verdict in a murder trial. Wright J in 1929
had sentenced Finnish Canadian Communist editor ARarvo Vaara to six
months in prison for making rude remarks about King George V.

At trial, the prosecuticn strategy was to link the Communist
Party of Canada to the Communist International (since the CPC described
itself as "section of the Communist Intefnationall" this was not diffi-

5 , . 94
cult), to demonstrate that the Comintern dictated CPC actions, and
to prove that either one or both advocated the use of force and violence
to bring about revolution in Canada. The case was mainly built on
lengthy extracts from documents of the CPC and the Comintern, especially

the latter, which were read intoc the record. The Canadian party's docu-

ments yielded wvery little that could be construed, even by a zealous

prosecutor, as advocacy of violent action. The Comintern documents were
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somewhat less discreet..Some of the more colorful parts are published
at length in the judgment of Mulock CJ ih the Court of Appeal.

The defendants explained in their testimony that they were
not advocating force or viclence, nor was the Communiét Party. "There
is no ruling class that ever let go of its power without a struggle,”
said Tom Eweh.95 The party was simply predigting that the bourgeoisie
would respond with violence if the workers seized power and advising
the working class to prepare for that eventuality. It was the classic
defense of every revolutionist facing similar accusations.

In the Queen's Quarterly, Prof. Frank Scott of McGill University's

Faculty of Law accurately -described the gist of the evidence:

There was no evidence of any reliable sort to show that the
party had ever committed any overt act of violence within
Canada....

The accused were tried, not for. past or present violence, but
for membership in an organization that, it was contended, aimed
at and advocated the use of vioclence to effect changes in Canada
‘some time inm the: future....

It was Russian documents rather than Canadian which constituted
the bulk of the evidence dealing with revolution.

A key prosecution document was a pamphlet authored by a
Comintern functionary named Vasiliev, which purported to issue

instructions to national sections on precautions to be taken in view

of the "collapse of capitalist stabilization.™ It included some

rudimentary counsel against the aimless stone-throwing of the "prole-
tarian self-defence detachments."”

It is not enough to pick up a stone and throw it, but it is
important that the stone hit its target...and that some effect
be seen from the blow.... If members of the proletarian self-
defence organizations systematically train themselves in throw-
ing steones...at a target 25 paces away, we can say beforehand
that in two weeks the results of such training on any attack
would be quite different. (97)
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Evidence was then adduced that stone—throwing had occurred
at a CP-sponsored demonstration.

The star witness for the Crown was RCMP Sgt. John Leopold,
who had cperated inside the CP for seven years as an undercover agent
under the name Jack Esselwein. When his true role was discovered by
the party in 1928, he was expelled. Although Leopold had never played
more than a minor role in the party, he testified for three days as
an expert witness on all aspects of the party's program and policies.
His most relevant testimony is reproduced in the Appeal decision.

0. When MacDonald organized the Communist Party of Canada at
Regina, what were the objects and aims of the Party that was
organized? A. The aims and objects of the party that was or-
ganized was to organize the working class of Canada for the
overthrow of the existing conditions in this country. Q. What

was stated as to the existing conditions, to overthrow the
existing conditions? A. By existing conditions I mean the eccnomic
institutions, the state and the social oxrder in general. That is
the governmental as well as the industrial or economic order.

Q. In what manner? A. By the application of violence and force.

Comrade Esselwein had evidently read section 98.

This, with Vasiliev's stone-throwing advice, constituted
the most direct evidence in the 767-page transcript as to the Canadian
party's advocacy of force and violence for the purpose of effecting
governmental, industrial or economic change.

_ . , . .99 . . .

Wright J's charge to the jury contained a clear direction
to convict, and no small measure of judicial theatre. Quoting Leopold's
"viclence and force” testimony, the judge asked "is there any such
evidence here that they [the party] did recede from the objects as
stated by the organiier?"

The defense, he said, had attempted to distinguish between

the direct teaching of force and wviolence and the ultimate result

in years to come when the doctrines of the communist party shall
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have so saturated people in this country that the present system

will be destroyed.... I say to you, as a matter of

law, they

are just as responsible for teaching force and vioclence as if

they were to go on the street today or tomorrow...

. It is not

a question of time, it is a question of what the real intent and

meaning of the teachings and doctrine is, and that
have to determine. (100)

is what you

s to section 98, Wright J had the following comment:

Something has been said here about this being an .unusual law,

a harsh law, and that a jury should struggle against convicting
a man for violation of an unreasonable law. Is 1t an unreason-—
able law, a harsh law, to prohibit force and violence; or does
the very nature of a free country demand that any changes in
its constitution or in its economic systems shall be brought
about not by force and vioclence but by reason, by argument,

by legitimate means? Is it a harsh law, or is it but a reason-
able law?... It is the collective wisdom of our representatives

in the Parliament of Canada.

But the elected representatives had voted five times to

repeal the law. And the charge against the defendants was not that

they had used force and violence; if it were, the evidepce could not

possibly support a conviction. Nor was it the purpose o
to outlaw force and violence; mény other sections of th
that. The issue was, rathér, whether the accused should
by the texrms of section 98, of advocating the use of fo
because of their membership in an organization that, it
might use violence at some time in the future. Was thét
legal standard?.

In sentencing the eight, the.judge was part
of their "special appeals to thoée who were nof born in
were not versed perhaps in the spirit of Canadianism."
was "an exceedingly dangeréus procedure." The defendant
"criminals in the ordinary sense,” he conceded,

but I do not regard you as political criminals. Yo
is of an entirely different nature from that of a

f section 98

e Code did

be convicted,
rce and violence
was suspected,

a "reasonable"

icularly critical
Canada and who
This, he said,

5 were not

ur coffence
political
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criminal; it strikes at the very foundation of our social and
governmental fabric in this country. It is a species of treason,
which is one of the most detestable offences of which any per-
son can be found guilty.

Seven of the defendants were sentenced to five years;
Cacic received two years. (On the recommendation of the judge, Cacic

. . 101
was deported at the conclusion of his sentence. )

Sedgwick and Sommerville then drafted an Order declaring
the Communist Party to be an unlawful association within the meaning
of section 98, and ordering the forfeiture to the Crown of all the
documents seized by police in the raids. In an exchange of memoranda
the Crown attorneys sought to find a way to have all the property of
the CP forfeited, but could find no authority for this in section 98.
And they were chagrined when Wright J refused to order the forfeiture
of seized property belonging to the Young Communist League and Workers

X .
Unity League.lD

The appeal was heard in January 1932. Its outcome was a
foregone conclusion. Only months earlier, Chief Justice Mulock, who
héaded the appealé panel, had called publicly for étamping out the
"treasonable communist wvirus" that would "destroy the sacredness of
marriage, nationalize women, extinguish the love of {parents for their

o . . .l03
children, and abolish home life. The Court of Appeal held that the
- third count of the indictment, seditious conspiracy, failed for insuf-

' 104 '
ficiency. Thus the defendants were convicted solely for being

members and officers of an unlawful association.

A *'fair trial'?

With one notable exception, the mass-circulation newspapers
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and magazines greeted the verdict. Across the country editorials con-
gratulated Attorney General Price for taking decisive action against

the Reds. Saturdéy Night, which had been critical of the Toronto police

campaign against the CP, declared that it

was a trial so fair in every sense that...charges that the accused
were "railroaded" will fall to the ground.... The records of the
case will probably be more widely reviewed than those of any
Canadian trial within the present century and the most prejudiced
investigator will be unable to discern anything that shows even
remotely the color of prejudice.... (105) :

The Toronto Star, which had been especially critical of

the police for forciblf dispersing Communist meetings, had often
pointed out to Chief Draper and the police commission that the CP
had never been declared aﬁ illegal association under section 98. Now
it proclaimed that the conviction was just.

All through the troubles of the past three years with the com-
munists in Toronto the contention of this paper has been that the
properi. procedure against them was lawful procedure in the courts,
instead of assaults upon them in the streets. If they held a
meeting and it was an unlawful assembly, we urged that they
should be prosecuted.... '

During the trial there occurred for the first time a clear
inquiry into the conduct, words and teachings of these men.

All the violence of three years led to nothing and only when
lawful procedure had been resumed was any result chtained. (106)

‘However, the Canadian Forum argued that the decision

jeopardized the civil liberties of all Canadians.107 "Only in decadent
and backward countries like Great Britain, the United States, France,
Norway, Sweden, Denmark, Holland, and the other British Dominions
can the horrid plots of Marxist idolators be carried out-in the broad
light of day,” wrote Frank Scott.

Our parlour Bolsheviks had better understand what they are in

for if the present law is to be enforced to the full. Canada

doesn't need to put up with their nasty ideas if she doesn't
want to. Section 98 creates so many new crimes. and establishes
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are not actually comunists are liable to prosecution....

Scott noted that mere atteﬁdance at aémeeting of an "un-
lawful association" or a favorable comment about ;t created a presump-
tion of membership "in the absence of proof to the contrary."

"Just imagine that for a moment, all &ou red college pro-
fessors," he jibed. l

None of your old-fashioned ideas that a man is presumed innoccent
until he is proved guilty.... You won't escape gaol unless you
can prove that you are not a member of the ﬁarty. And think .what
it will be like trying to make this proof! Obviously no member
of the party will dare to testify that you are a non-member,
because by coming forward he would at once give notice to the
police that he is a criminal. [Section 98]_ﬁeally gets down to
business and should rid our radicals forever of the obsolete
idea that under the Canadian constitution the personal liberties
of the subject give the subject personal liberties.

Has any Canadian bookseller ever sold a copy of the Communist
Manifesto? Twenty years for him. Has any Canadian professor

ever taught a class of students in political science that

there are occasions when revolution is morally justifiable? Clap
him in gacl with the Communists: defending ﬁhe use of force in any
manner is a crime even if it is done in thegprivacy of the class-
room or home. Has any Canadian citizen ever brought into Canada
any book in which the use of force to effect political or indus-
trial change is defended under any conditicﬁs whatsoever? Let him
shiver in his shoes: Sergeant Leopold, disguised as a friend,

may be after him, and a long spell in the peénitentiary awaits him.

...The best thing for every good Canadian t@ do, if he wants to
keep out of gacl, is to cling to the stock of reliable and well-
tried ideas which have made Canada exactly what she is today. If
he is built so queerly that he finds he cannot agree with the
Conservatives, try as he will, then let himfbe radical with the
Liberals. But that is as far as he can expect to be allowed to
go. Canada is a country which has inheritederitish traditions

of law, of justice and of government. It is a land of golden
opportunity, where everyone who can do a goéd day's work will get
along fine. We have admitted a lct of foreigners to build our
railways and dig up our minerals, but they 6ught to be grateful
to us for letting them live here, and not go about organizing

to alter the present system in any way.... We won't have 1it, that's
all. (108) o

In The Queen's Quarterly, Scott pointed out that even

within the terms of the law, the sentence was “egtremely harsh.”
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The trial was a test case; the accused were first offenders; and the
- . s 1 s f 109 n
police had acquiesced in the CP's existence for twelve years. Canada
is now faced with a new social problem,"”" he conclhded, "how to deal
with a large number of persons whose beliefs make them outlaws. The
. W« 110

present remedy appears to be mass deportations.”

On February 22, 1932, three days after the Ontario Court
of Appeal had rendered its decision, J.5. Woodsworth moved in the House
for leave to introduce a bill to repeal section 98. Led by Prime Minis-
ter Bennett, who thundered "No!," the Tory majorﬂty refused unanimous

. : 111
consent for first reading--normally a formality. . On March 7 Woods-—
worth tried again, this time With a bill "to claﬁify Or remove some
of the more objectionable subsections of section 98." it proposed to
insert the word "physical" before the word "forcé," to allow seizure
of property only after the charges had been provén and a search war-
rant issued, to remove the burden of proof of innocence from the .
accused, and to repeal the section allowing post?office interception
of mail. Woodsworth was allowed to explain the chtents of the bill--
- o 112

and then the House voted to deny it first reading.

In Toronto, the government hastened to publish a small

book, entitled Record of Proceedings, The King v. Buck et al. (Com-

minist Party of Canada). The introduction, by Sedgwick, outlined in

detail all thé proceedings, from the issuing of warrants, through
the committal, the grand jury indictment, to the  preliminary motions
at trial. Sedgwick explained the book's purpose:

In view of the wide-spread interest in thisﬁtrial, and also
bearing in mind the fact that it is the first determined pro-
secution under Section 98 of the Code, the Attorney General
for Ontario, The Honourable W.H. Price, who authorized and
directed the proceedings in this case, has had prepared and
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published this brief containing the following documents which
may be of interest to Crown officers in othe? jurisdictions. (113}

More prosecutions

Yet there were very few further prosécutions under section
28 in the yearé before its repeél in 1936. Of thése only two were suc-—
cessful .-

In March 1934 thé British Columbia C§urt of Appeal upheld
the conviction of Arthur Evans, a Mine Workers Uﬂion of Canada organizer,
charged under. section 98(8) with having advoeateé the use of force
or viclence as a means of accomplishing governmeﬁtal change. During a
st;ike at Princeton,.Evans was alleged by police;officers to have said
at meetings such things as |

o "that the Communist Party had been declared an illegal organi-
zation in Canada, and he wanted to say he was not a member of
that party, PUt that did not prevent him speaking about it and
its work,--which was to overthrow the capitalist Governments,
through the world, and replace them by proletarian-controlled
Governments, and that no other party were of any use to the
workers--neither the social democrats nor anyone else, but only
the Communist Party...."

o "thdat the change could not be done by the?ballot box; but only
by force, and a united front on the part of the workers."

o "that they did not advocate the destruction of property, but
it almost always occurred, when these demonstrations took place,
due to the brutality of the police. He said the workers would
rather take the places over, intact, and ha?e them for their own
use. He alsec said, at that meeting, that itiwas remarkable, with
conditions as they were, and people only separated by glass from
the things they needed, that they did not take them from the
stores." (114} ' ;

Statements like these earned Evans ome year in Oakalla
, . 115 . N .
Penitentiary. The Court ignored the relatively narrow construction

of section 98(8) in the Weilr case; Macdonald J.A. said that "Even

indirect language carefully selected in the hopeiof avoiding a breach
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of the Act may on their [sic] fair interpretation be regarded as an
R . . 116
advocacy of force." (emphasis in original)

The other case, in Montreal, was reported to the House of

Commons by J.S. Woodsworth during the debate on repeal of section 98,
) 117 ' . .

in June 1936. The accused, a brother and sister, were charged in
January 1934 under section 98(8) with selling seditious literature
in their book shop. They were found guilty; he was sentenced to one
month in jail, and his sister received a suspended sentence. As a
result he was expelled from the art school he was attending. In his
charge to the jury Loranger J said

We are here in Canada, inhabiting a Christian country, and we
have been brought up in that way, and we have no need of those
doctrines which are godless, such as communism and all such
doctrines, which are spread before our youth....

As in the Buck trial, the jury was given misleading infor-
mation about the history of section 98:

"It has been decided by the court of appeal in Ontario, and you
will have seen it in the papers, that these men of the Communist
party have tried again and again to have this article removed
from our criminal code by the parliament of Canada, but up to
the present parliiament has refused to strike ocut article 298

of the code, which is the protection of our people against such
doctrines.

Loranger J told the jury that the accused "were openly
offering [the seized literature] to the people, and that is against
the law,”" and put the issue to the jury as follows:
...if you are convinced that the papers are of such a character
as I have already said, and that they should not be published
and circulated, it is your duty to say so.
On the application of this test, a jury could outlaw litera-

ture simply at its whim.

Other references to section 98 prosecutions are few in
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number and provide few details. In Toronto Joe Derry, a Young Communist
League activist, was indicted under section 98 in April 1933 as a

. . 118 . L
result of an antiwar speech; he was acguitted. In his fascinating
eyewitness account of the unemployed demonstrations of the 1930s,
Ronald Liversedge refers to the arrest in Vancouveﬁ under section 98
of one Cumber, the secretary of a relief camp workérs' union affiliated
to the Workers Unity League, but provides no inforﬁation on the parti-

: 119 §

culars of the charge or the outcome. During the On-to-Ottawa Trek
of unemployed relief camp strikers in 1935, a numbér of their leaders,
including Arthur Evans of R. v. Evans fame, were aﬁrested and charged
under section 98 during an attempt by the men to mdve east of Regina

in defiance of a federal cabinet order-in-council ﬂhat they be halted

in that city. In this case, the charge was under sqbsection (3}, the

same subsection used in the Buck indictment; the "uhlawful association"

was the Relief Camp Workers' Union. The Canadian Anbual Review reports
that on February 28, 1936, the Saskatchewan Attorne& General, "after
studying the matter, decided there was not encugh e%idence to warrant

_ _ ,120 _ ? '
proceeding with the charges. {A new government had been elected
in Ottawa pledged to repeal section 98.} A.E. Smithélists those accused

- L 121 _
as "Ewvans, Edwards, Cosgrove, Black, Shaw and others.” It is unclear
whether there were in fact "others" (the C.A.R. stakes five were
indicted), but it may be said that Arthur Evans-has;the dubious distinc-
tion of being the only person ever charged twice unﬁer section 98.
There were, of course, many other arres?s and charges-—and

convictions—~during this period, for seditious libei, seditious conspira-

122
cy, unlawful assembly, and lesser charges.
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'A ‘rallying point for the forces of unrest'

Why were there not more prosecutions under section 987
In a memorandum to the Ontario attorney general dated July 7, 1933,
Joseph Sedgwick drew attenticon to an article in the June 24 issue
the Worker, the CP newspaper, and sugdested that "quite possibly the
author, publisher and distributors of the article may have brought
themselves within section 98." But he added:

Whether further prosecutions are advisable at this time is
another matter, however. One effect of the Communist trial -
has been to make martyrs of the eight who were convicted,
and their incarceration has furnished a rallying point for
the forces of unrest.... (123)

Indeed it had. Despite the'apparently uhanimous support
for the convictions in the mass media, demands for release of the eight
and for repeal of section 98 were rapidly gaining support. The CP-
initiated Canadian Labor Defense League tock the lead in organizing
protests. Immediately after the convictions the CLDL began to campaign

. . 124
against section 98. On February 22, 1932, the same day that Woods-
worth moved for repeal in the House, a CLDL délegation went to Ottawa

with a petition carrying 66,617 signatures calling for repeal of section

. .. . . . 12
98 and the deportation provisions in the Immigration Act. > By Septem-

ber 1932, when the CLDL held a Repeal Conference in Port Arthur, it

was reported that 876 organizations representing 171,315 persons had

. . - . 126

endorsed the demand for release of those imprisoned under section 98.
In October 1932 prisoners in Kingston penitentiary, where

the eight CP leaders were incarcerated, revolted; Tim Buck was later

convicted of "inciting to riot" and nine months were added to his

sentence. This gave a new impetus to the campaign for release. Accord-

ing to the Communist.Party press, 500,000 pamphlets and leaflets were
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issued and distributed throughout Canada; and 50,000 printed postcards

addressed to the minister of justice were circulated, signed, and sent

. . . - 127
to Ottawa. A petition carried 459,000 signatures; another had 200,000. 2

By July 1933, when Sedgwick penned his memorandum to Price, the CLDL
e e ; 128 )

boasted 17,000 individual members in 350 branches. The Communist

Party was growing again, tdo. An internal report to the Central Com-

mittee in December 1934 stated that the party had 9,500 members—-a

: 129
notable increase from the 4,000 cited at the trial three years earlier.

These efforts had an impact. Federal Justice Minister
Guthrié, speaking in answer to Woodsworth's motion for repeal of
section 98 in 1933, admitted that the CLDL campaign was winning broad
support, and attempted to intimidate and discredit its sympathizers.

I learn of the activities of this association through petitions
from every quarter of this dominion. T am not overstating the
case when I say that I have hundreds and hundreds of them. T
have now ceased to acknowledge receipt of them. I merely hand
them over to the mounted police in order that a record may be
kept of the names and addresses of the people who sign them, and
I make this statement so that the petitioners may know what I
do with them.... I can assure the house that in long petitions
there dces not appear a single Anglo-Saxon or French-Canadian
name~-nothing but names of foreigners, unpronounceable names
for the most part....

No sooner did the disturbance take place in Kingston penitentiary...
than I was flooded with telegrams and petitions from every quar-
ter of Canada almost before the riot was well under way. (130)
Guthrie was adamant, however: section 98 would remain
in force. Almost repeéting the words he had used in 1919, when intro-
ducing the section, he told MPs that
[Tlhere is very serious unrest in the Dominion of Canada to-day,
and in some instances of a very alarming nature.... I submit,
Mr. Speaker, that if there ever was a time in the history of
this country when section 98 was justifiable as a part of the

criminal law of this country, this is certainly the time. (134)

Woodsworth's motion was talked out, but not before a major
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debate took place. Bolstered by the defense campaign ocutside the House,
the Labor member for Winnipeg North Centre made one of his most vigorous
speeches on the subject, going through section 98 paragraph by paragraph
to demonstrate how it undermined democratic rights and flouted tradi-
tional concepts of jurisprudence. He quoted liberally from critics of
the provision, ranging from Frank Scott to the Montreal and Ottawa con-
ference of the United Church of Canada. He cited a press report of
a speech some years previously by a prominent Winnipeg lawyer at a high-
society St. George's night dinner; the speaker had stated that "No
nation ever became truly great save by successful sedition and revo-
lution," referring to the wrenching of tke Magna Carta from King Johmn,
the beheading of Xing Charles I, and the corn law riots.
My point [said Woodsworth] is that if the use of force under
certain circumstances is so well recognized by our own leading
men, and has been so generally recognized all down through the
years, it seems very like persecution to set up a law that permits
a certain group of men whose opinions are repugnant to the major-
ity of people in Canada to be persecuted simply for holding that
in certain contingencies resort must be had to feorce. (132)
In any event, he pointed out,
the men in Kingston penitentiary are not convicted of having ad-
vocated force. They are convicted of belonging to an organization
affiliated with certain organizations in Russia, and it is alleged
that these organizations in Russia...are in favour of the use of
force. ...these men, as individuals, were not convicted either
of using force themselves or of advocating the use of it. (133)
Although Woodsworth's bill made no headway in Parliament,
the trial a year later of the Rev. A.E. Smith, general secretary of
the Canadian Labor Defense League, on a charge of seditious libel
indicated the sharp change in public opinion that had occurred since

the 1931 trial. At the trial of the Kingston penitentiary rioters in

October 1933, it was revealed that a prison guard--never named--had



_50_

. 134
fired into Tim Buck's cell three days after the disturbance, in an

attempt to Ell him. Smith fired off a letter to the prime minister,
indignantly qharging that "your government stands indicted before the
Canadian woréing:class as the iﬂstigator of this murderous plot." In
November 193é Smith led a delegétion to Ottawa to demand a public in-
vestigation ﬂnto-the Kingston disturbance; that the eight Communists
be regarded %s political prisoners with special treatment; and that
the prisoner% and tﬁeir leaders be exempted from punishment because
they were seéking long overdue reforms. Bennett's ahswer, as reported
by Smith, wa% unyielding:

There will be no investigation into the shooting. There will

be no r%peal of Section 98. It is needed on the statute books.

And finally. (pounding the desk with clenched fist and with face

suffused with rage) there will be no release for these men. They

will serve every last five minutes of their sentences. That's

all theﬁe is to be said. Now get out! (135)

| 4n Jénuary 17, 1934, the Progressive Arts Club held a
public meetiég in Toronto to protest a police ban on its play "Eight
Men Speak," %hich dramatized the.situation of the ejght Section 928
convicts. Thé police had closed it down after one performance, claiming.
it was “dist;steful." Among the play's severest critics was R.B.
Bennett, whoéobtained a copy of the script; he vowéd that "the time
has come wheé we must no longer allow Smith.and his followers to spread
propaganda o£ gréss misrepresentation...." Thus, when Smith,; the
featured speaker at the Toronto protest meeting, took the rostrum, the
police were ready. A few days later, Smith was charged with seditious
libel.for haﬁing allegedly stated: "I séy deliberately that Bennett
gave the order to shoot Buck in his cell in cold blood with intent to

136
murder him." ;(Smith claimed he was misquoted. )

In 1931 the Communist Party had a hard time finding a
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lawyer_prepar%d to take their case.137 In 1934, however, Smith had no
difficulty re;aining the services of E.J. McMurray KC of Winnipeg,

a formexr féde&al_solicitor general. Expressions of support for Smith
came from alléparts of Canada. Even the press was relatively sympa-
thetic. The T%ronto Star asked, "If a man slanders the prime minister
he can be tri?d for slander. Why should he be charged with seditien,
which is in %’wholly different category?”

%he trial--Chief Justice Rose presiding, this time--was a
minoxr sensatlﬁn. Tim Buck was a key witness for the defense. He managed
to get out tﬁe statement that on October 20, 1932 "I was shot at-—-"
before being ;uled out ©f order, and transported back to his Kingston
cell. The pol;ce_witnesses were largely discredited: they claimed to
have taken down everything Smith said in a 45-minute speech in their

' 138
notes, which itook three minutes to read to the jury.

ﬁcMurray made a "very eloguent" summation to the jury--"a

bourgeocis liﬁeral speech, since it dealt with free speech in an abstract

way, ignorin
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it. The 3

completely c¢lass issues," as a CLDL pamphlet described

v brought in a verdict of not guilty.

Impact on the CCF

The campaign against section 98 played a major role in

discreditingithe Bennett government. But it had other repercussions,

some quite unanticipated. One of the strangest was its impact on
the Ontario éection of the newly formed Cooperative Commonwealth
‘Federation (QCF).

When the CCF was founded, at the 1933 Regina convention,

it was a fedérated party as its name implied. This reflected its origins
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in a loose a%sociation of labor, farmer, and socialist parties. In
Ontario, the{e were three main componentsﬁ the Ontaric Labor Conference
{which iﬁclu&ed the Socialist Party of Canada-Ontario section, and
the Ontario ﬂabor Party, consisting largely of trade unionists), the
Associated CéF Clubs, ané.the remnants qf the United Farmers of
Ontario——theélast group affiliating without accepting the full CCF
program.l40 |

%t the Regina convention, the delegates had almost unani-
mously rejec%ed an appeal from the Canadian Labor Defense League for
joint actionéto secure the release ffom prison of the eight CP leaders.
"We believe ﬂn constitutional methods" to achieve governmental power,
said the adoéted reply. "On that point there is a fundamental cleavage
betwéen us aéd the leaders of your organization.... We propose to
pursue our c%mpaign for repeal of Section 98, the release of political

prisoners, a@d the prevention of arbitrary deportations by methods
E .14
approved and .adopted by ocur organization.
ﬁn Ontario, however, the Labor Conference component was
much more receptive to the CLDL's overtures. It saw the issue as one
of united acﬁion with others in the left on matters of common concern.
The party's_ﬁight wing, for its part, denounced "Communist" influence
. _ L 142 , '
in the committee - and moved to abolish the party's federated
structure, w@ich they saw as the main source of that influence. The
-Labor‘anferehceresponded by calling an emergency conference on Octo-
ber 29, 1933, with A.E. Smith of the CLDL as the first speaker, on
. 143 . ) .
section 98. i Soon after this the United Farmers, their leaders
alleging Comm@nist influence in the new party, indicated their inten-
tion to withdkaw from the CCF.



_53_

The CCF was grappling with this setback, and its trouncing
at the municipal polls in early 1934, when it was struck, as Gerald
Caplan describes it, by "a new crisis...destined, in one short month,

. . .. 144

to lead to the shattering of the entire CCF provincial structure.
The "new crisis" was the arrest of A.E. Smith and his seditiomn trial.
Smith, says Caplan,

was accurate...when he wrote: "The CCF leaders could not stem

the tide of united-~front sentiment in their own ranks. CCF

clubs sent delegates to our defence conferences in spite of

the official [CCF] ban." ...To the Communists' undoubted

delight the real wvictims of the Smith affair were the dreaded

"spocial fascists" in the CCF. (145) :

At a February 17 meeting of the CCF provincial council
in London, the CCF Club and UFO delegates combined to make their
position official Council policy. Representatives of the Labor
Conference angrily declared it would do "whatever it pleased, regard-
less of Council rulings." The UF0O delegates appointed a committee to
"take whatever action they may find necessary in view of the events
of the next few weeks.”

The following day, February 18, the CLDL held a mass protest
rally against section 98 in Toronto's Massey Hall, at which Smith
"}aunched a savage attack upon Weodsworth, charging him and his col-
leagues in the House with the responsibility for the sedition charge

- . 146 ..
against him. Seizing the attack as a pretext, Woodsworth threatened
to expel any member of the CCF who cooperated with the CLDL. Matters
came guickly to a head, as the various groupings traded accusations.
At a March 10, 1934 meeting of the Provincial Council-—-"the most crucial

in the CCF's short history"--the CCF Clubs and the Labor Conference

were deadlocked, the UFO having left the party. The council asked the
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to take responsibility, but members of the execu-
--Woodsworth, E.J. Garland, and Angus MacInnis--—
ussion by the Council. Finally, Woodsworth pulled:
tement prepared in advance by the natiocnal execu-
ced the party's federated structure as being too
unist tactics.

e national executive had concluded, were urdgently
CCF local must rid itself completely of Communist
d a complete reorganization of the party in
be undertaken. For this reason, Woodsworth in-
ned meeting, it had been decided to take the most
he reorganization of the provincial party by the
cil. The new structure would be based on a single
, with actual control in a central council, instead

nomous groups Jjoined in a loose federation.

In ten short minutes, much of the original CCF
(147)

hen on, the CCF was a party, not a federation.

CCF and the CP comprised virtually the entire

Canada.

e step forward--and a new step back?

The Lil
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of section 98.

In the
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1935 election King campaigned against section 98

and used Bennett'g
i

his government's d

imprisonment of the CP leaders as an example of

ictatorial tendencies. The Conservative campaign,

n possible: the immediate suspension of the Provincial
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especially in Quebec, relied heavily on anti-communism: the Liberals
were accused of “ﬁnconsciously aiding and abetting communism" by
criticizing "our treatment of the Regina rebellion" (the suppression
of the On—to—ottaﬁa Trek) and by insisting on repeal of section 98,
The Tory line was! unsuccessful. The Liberals won by a large majority,
, _ﬁ 149
taking 60 of Quebec's 65 seats.
In Juﬁe 1936 Liberal Justice Minister Ernest Lapointe
introduced a billfto repeal section 98. Just before the Liberals'
defeat in 1930, Phrliament had voted to restore the "saving clause"”
and to reduce the penalty from twenty to two years in the traditional
s 1 150 . . .
sedition offenses. Now, however, Lapocinte introduced a new subsection
to the basic sedition section, which provided that
.. .everyone ?hall be presumed to have a seditious intention who
publishes, or circulates any writing, printing, or document
in which it is advocated, or who teaches or advocates, the use,
without the authority of law, of force, as a means of accomplish-
ing any governmental change. (151)
Friedland comments:
In some respbcts this provision is stronger than section 98
because most active members of what would have been an illegal
association would now be caught as persons who circulated "any
writing that advocates the use...of force as a means of .
accomplishing a governmental change" and, unlike section 98,
this is a conclusive and not a rebuttable presumption. But
at least it;did not make mere membership, however casual or
- innocent, a lcrime. (152)
Lapoﬁnte described the proposed subsection as not ''necessary"
but said it was being added "to make it clearer that nobody can by
words or wWriting preach the use of force td bring about governmental
w153 o . ' .
changes. He maintained that the changes he was proposing were

simply consistent with the British law of sedition, which was that

"it has to be soﬁething constituting an overt act, not merely an
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opinion which peoéle might hold" to constitute sedition.
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The pﬁosecution of the Communists had shown the futility
98, heéargued.
jood did that do? ...Did section 98 prevent communist
lates from appearing against other candidates in the
:lection? If the section is useless, why keep it? (154)
Woodsworth followed Lapointe in the debate. He went over
b arguﬁents against section 98, and then criticized Lapointe
icing the new subsection. Hadn't Lapointe said many times
the Code provisions were sufficient without section 982
true tﬁat Joseph Howe, William Lyon Mackenzie, and others
1 in thé history of this country had been considered sub-
1 theiréday?
rest thét the reversals in judgment which history brings
warn ué to consider carefully the legislation we propose
yce on the statute book. (155)

Lapoi@te interiected that if Opposition leader Bennett

rt Woodsworth's position, he would "probably consider"

; ) 156

e prop@sed subsection.

The Conservatives were having none of that, however. C.H.
godfatﬁer of PC 2384, section 98's predecessor, speaking
rst timé in the debates on the section, declared that in

e propésed'presumption of intent was not sufficiently broad

the aétual use of force for the purpose of overturning

157

J.R. ﬁacNicol, on the other hand, supported the proposed

nent .

because, he said, it "puts back into the criminal code a
of whaﬁ has been taken out of it by the repeal of secticn

nredictéd that all the opponents of section 98 would now
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“"howl their heads joff" against subsection (4).

R.B. Bennett disagreed with MacNicol: the proposed sub-
section did not déal with unlawful associations. Yes, he agreed with
Lapointe, Russia had changed somewhat; it was now allied with France.
But who was to say it would not change again--and was it not unwise
to leave the country "without any provision against that type of

: . . .., 160
unlawful assembly iand those who constitute its membership?

But the Tory leader had obviously been chastened by his
government's receﬁt election defeat. He signalled the Conservative-
dominated Senate that it should not block the bill:

The evidence%of history is that after the commons house of
parliament has acted in a matter five or six times, or after

- a governmentfwhich has come fresh from the people with a
great majority has passed certain legislation, neither in
England nor on the continent or elsewhere has there ever
been manifest a desire on the part of another chamber dif-
ferently constituted as to views upon public issues to take
action sharp@y different from that taken by the commons. (161)

After;accepting an amendment by Woodsworth to add the

words "in Canada"'after "governmental change" in the new presumption
162 5 . . o

clause, the House passed the bill without division on June 19,

1936. The Senate adopted it, also without division, the following

day.

Contrary to Tory MP MacNicol's prediction, there was
little "howling" égainst the new presumption of guilt clause. Section
98 was dead, as fér as most of its opponents were concerned, and for

some years thereafter~—in English Canada, at least—--there were few

political trials for allegedly subversive acts.
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The spirit lives on
The eiception was Quebec. In 1937 the provincial Liberal
opposition joined with the Union Nationale government in both houses

to pass the Act to Protect the Province Against Communistic Propaganda,

better known as the "Padlock Law." Under this Act Premier Maurice
Duplessis, as att@rney general, was given extensive powers to close,
or padlock, . any pﬁemiSes used "to propagate communism or bolshevism.”
The Act also made it
unlawful to print, or publish in any manner whatsocever, or to
distribute in the Province any newspaper, periodical, pamphlet,
circular, document or writing whatsoever propagating or tend-
ing to propagate communism or bolshevism. (163)

The definitions of "communism" and "bolshevism" were left
to the discretion;of the attorney general.

The Ac¢t bore more than a passing resemblance to some of
the provisions of 'section 98, but the federal Liberal government refused
to take action against it-—although they had recently moved to disallow
Alberta legislation that was disliked by the banks. Lapointe said the

3 . : : . 164
Quebec law was not a direct invasion of federal jurisdiction =~=an
argument'rejectedjby the Supreme Court of Canada in 1957 when the Act
. S 165
was finally ruledunconstitutional.

Underéthe Act the tiny Communist party in Quebec was
forced_undérgrouné; the offices of its newspaper Clarté were padlocked.
A party member in!Quebec City, F.-X. Lessard, who broke the police
| 166

padlock on the door of his home, was sentenced to two years in prison.

Three years after the repeal of section 98, many of its

provisions were re-enacted in substance in the Defense of Canada

Regulations pursuént to the War Measures Act. Under these Regulations,
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which were not discussed in Parliament, sixteen organizations were

: ~ i 67 .
declared illegal in June 1940. One was the Jehovah's Witnesses,
who, along with tﬁe Doukhobors, were major victims of sedition

: : 168 .

prosecutions after World War IT. Another banned crganization was
the Canadian Laboﬁ Defense League. The CLDL had already become rela-
tively inactive after the release of the eight CP leaders and the
repeal of section {98, but had attempted to resume activity against

the war regulatioﬁs.

The War Measures Act was invoked again in 1970 to ban the

Front de Libération du Québec ({(FLQ). The 1970 Regulations revived

the concept of gu#lt by association, making it an offense to belong

te the FLQ or to %ny grouﬁ of persons or association advocating the
use of fofce or tﬁe commission of crime to accomplish any governmental
change in Canada.éThey also reversed the presumption of innocence

: 170
and in part had retroactive effect. The Regulations were later re-

placed by a temporary statute, the Public Order (Temporary Measures)
Act, 1970, specifically directed at the FLQ, and likewise incorporating
many features~"in§some clauses taken literally~-from section 98 and
PC 2384. This timé, however, the crime was related to advocating

the use of férée or the commission of crime as a means of or as

an aid in accomplishing the same or substantially the same

governmental change within Canada with respect to the Province

of Quebec oriits relationship to Canada as that advocated by

the said@ Le Front de Libération du Québec.... (171)

More recently, the federal government has introduced

draft legislationfto establish a "Canadian Security Intelligence
Service," with authority tc "collect, by investigation or otherwise...

and analyze and retain information and intelligence respecting

activities that méy on reasonable grounds be suspected of constituting
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he security of Canada...." Among these "threats" are
ies directed‘toward undermining by covert unlawful acts,
cted toward or intended ultimately to lead to the des-
n or ‘'overthrow by violence of, the constitutionally es-
ed system of government in Canada....

awful advocacy, protest or dissent™ if "carried on in

5 o172
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It i% beyond the scope of this study to examine in detail
of éection 98. However, the persisting reappearance of
ion in bits and pieﬁes after 1936--whether to meet alleged
inte#nal threats to the security of the state--indicates
on tﬁe part of the authoritiés to resort to far-reaching
on %peech and association whenever deemed necessary.

Ve ?war—time," legislation,:PC 2384 has enjoyed a remark-
fe.

Moreover, there is accumulating evidence that since the

mid-1930s the state has resorted increasingly to extra-legal methods

of repression as.an alternative to overt legislative restrictions.

The McDonald inguiry into unlawful activities of the RCMP reported

that between 1950 and 1970 "the R.C.M.P.'s manpower specializing

in security

1
fold." 73

equivalent in size to the two counter-intelligence branches combined."

intelligence activities had increased more than fifty-

The R@MP'S domestic subversion branch, it said, "is roughly

174

Since the 1960s, this counter—subversion activity "began to extend

far beyond Communist groups."17

> Sgt. Leopold was only a pioneer.

How meaningful, then, was the defeat of section 982 In
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legal terms it was a very gualified victdry for democratic rights.
The 1936 bill abrogated the permanent leéislative prohibition on
unlawful aéSociations, the arbitrary powérs of search and seizure
without warrant, the presumppion of membership clause, and the
twenty-year maximum penalty for contraveﬁtions- But at the same time
Parliament replaced these with a new sedition provision that tock
certain activity prohibited in section 98-—the advocacy in any way
of the use of force to effect governmentél change—-énd turned it into
a conclusive presumption of seditious inﬁent. It was precisely this
activity fhat had been charged, under ;ubsection (8) of section.98,
in Egi{, Evans, and Feigelman, with mixea results.

Moreover, the opening words of thé new subsection ("With-
out limiting the generality'of the meaning of the expression 'seditious
intention'") mean that it operates notwithstanding the decision in
Boucher,; in which the Supreme Court of Canada held that "seditious
intent" required a finding of an inteﬁtiQn to incite violence.l76

By 1936 it was evident that a permanent ban on an associa-
tion, or on membership in an associationr independent of any evidence
of otherwise unlawful activity by the aséociation, carried a heavy
political price. The Buck trial stands aione as the only prosecution,
successful or otherwise, under those provisions of section 98. In legal
terms it was not giving up much to abandbn them; after all,.there were
many other ways to hamstring the activities of the CP or any other
group short of a blanket prohibition on ﬁhe organization.

However, it is noteworthy that there has been no attempt
since 1936 to legislate a permanent proséription of unlawful associa-

tions or to prohibit by law the expressi@n of opinion in terms as
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sweeping as those in section 98.

In political terms, the repeal of section 98 was an impor-
tant victory for democratic rights. Almost from the outset there was
significant opposition to the section, and it was mass public opposition
that brought about its ultimate repeal. The point is minimized in the
only academic study of section 98, which appeared in the 1972 Queen's
Law Journal. The author, J.B. Mackenzie, deblores that

any general public recognition of the issues raised by s. 98
only came shortly hefore the repeal of s. 98, after debate had
been joined successively by the trades unions, the Progressive
Party, the Liberal Party and the Communist Party, sometimes for
strikingly different reasons. (Y77}

The 1ist of organizations itself suggests that the author
has an unduly restfictive conception of the "public." Mackenzie‘s
study looks only at the legislétive and judicial record; a wider
survey of the surrocunding context indicates that legislators and
judges alike were reacting and responding to substantial social
pressures.

It required a major struggle to defeat section 98. The
Conservative Party was solidly committed to it. Although the Liberals
were on record in opposition to it after 1925, theirs was not an op-
position in principle. They were silent in 193] when section 98 was
used with_devastating effect against the Communist Party, and in 1937
in relation to Duplessis' Padlock Law. They collaborated with the
Tories in 1936 in adding the presumption of intention clause to the
Code. It was a Liberal government that reproduced the essentials of
section 98 in 1970, and that continues in the same vein today with
Bill C-9.

As Mackenzie notes, only the trade unions (and their parlia-
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mentafy representatives) posed a consistent opposition to section 98.
That tells us something about the class nature of the struggle for
democratic liberties under a mature capitalism. And it was the depth
of the opposition that eventually developed against section 98 that
determined the lasting defeat of its most blatantly undemocratic pro-
visions.

It is hardly surprising that middle-class public opinion,
with few exceptions, mobilized against section 98 conly some time after
it had been used in a successful prosecution. Until then the section
was not a conspicuous threat to anyone. More significant is the small
number of prosecutioné, which probably reflects a sensitive gauging
of public opinion by the law officers of the crown and their political
masters.

Ron Adams argues that the prosecution of the CP leaders
in 1931 was an aberration based on a misestimation of the peolitical
relationship of forces; if Attorney General Price had been better
informed, he says, he would have realized that the CP in its weakened
state was incapable of mounting a serious challenge to the security
of the Canadian state.l78(Adams then turns this point into a defense of
police informers. "Undercover intelligence work," he says, "gave the

. R 179
RCMP a realistic appreciation of the weaknesses of the CPC."

)
Section 98 was never iptended to be used only against

"strong"” revoluticnary corganizations. Probably few if any of the groups

outlawed by PC 2384 in 1918 enijoyed even the support the CP had in

1931. The legislation of 1919 was preventive, as Guthrie explained--

to be used as a deterrent to revolutionary action, an authorization of

police harassment of dissidents, and an instrument for exemplary,
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prosecution and criminalization. Section 98 was used for all of these
purposes. The prosecution of the CP in 1931 was obviously intended to
decapitate a nascent leadership in the militant : - unem-
ployed movement. The trial of ﬁhe éight was intended as a precedent
for further prosecutions, across the country; those designs were
largely frustrated by a shift in opinion that made it politically
infeasible  to continue.

In fact, if the Communist Party had been significantly
larger, with substantial influence in the labor movement, it is unlikely
that the government would have proceeded by way of judicial repression.
As Kirchheimer notes, to suppfess the rights and privileges of a polit-
ical group representing a large segment of the population (on a scale,
say, of the Italian or French.CPs) risks jeopardizing the democratic
legitimacy of the regime itself.lBO The small size of the CP, its
isolation, and the esoteric nature of its politics for most Canadians
facilitated the prosecution. But the government was nonetheless tread-
ing a thin line. In the public perception of political justice, it
may not take much to turn a solemn process upholding societal norms
into an unjustified persecution of a political minority. If courts are
perceived in the latter role, it may devalorize the state institution
with the strongest claim to impartiality, and discredit the government
as well.

This is especially true when jﬁdicial repression is cast
in the form of permanent restrictions on political activity and freedom
of association and speech. What passes muster in a time of perceived
emergency——-and PC 2384 was used with much greater effect than section

98 without attracting the same degree of opposition outside the labor
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and socialist movement--may be Quite unacceptéble cutside that context.
The political establishment seemed to be acutely aware of
this problem in the case of section 98. They had an ongoing debate
over its utility, reflected in the parliamentary exchanges between
Liberals who saw it as a political liability and the Tories who saw
it as insurance against insurrection. When the federal and Ontario
governments were plottiné the prosecution of the CP leaders
éhey acted with some caution, attempting at every step to minimize
the rise of adverse public reacﬁion. In 1931 they got away with it,
notwithstanding the reservations of Chief Justice Rose; in 1934, when
they overplayed their hand in the A.E. Smith sedition prosecution,
their fingers were burned.
Section 98 was defeated when it had become politically
too costly to keep it on the books. Its repeal may have changed the
law far less in substance than many thought at the time. But it was
nevertheless a significant Setback for those who would use the criminal

law to suppress the expression of ideas.



APPENDIX
SECTION 98 OF THE CRIMINAL CODE

{1) Any association, organization, society or corporation, whose
professed purpose or one of whose purposes is to bring about any
governmental, industrial or economic chanqe within Canada by use of
force, violence, terrorism, or physical injury to person or property,
or by threats of such injury, or which teaches, advocates, advises or
gefends the use of force, violence, terrorism, or physical inijury to
person or property, or threats of such injury, in order to accomplish
such change, or for any gther purpose, or which shall by any means
prosecute or pursue such purpose of professed purpose, or shall so
teach, advocate, advise or defend, shall be an unlawful association.

{(2) Any property, real or personal, belonging or suspected to
velong to an unlawful association, or held or suspected to be held by
any person for or on behalf thereof may, without warrant, Le seized or
taken possession of by any person thereunto authorized by the Chief
Commissioner of Dominion Police or by the Commissioner of the Royal
Northwest Mounted Police, and may thereupon be forfeited to His
tajesty. _

. {3) Any person who acts or professes to act as an officer of any
such unlawful association, and who shall sell, speak, write or publish
anything as the representative or professed representative of any such
unlawful association, or become and contihue to be a member thereof,

Or weatr, carry or cause to be displayed upon or about his perscon or
elsevhere, any badqe, insignia, emblem, banner, motto, pennant, card,
sutton or other device whatsoever, indicating or intended tc show or
suggest that he is a member of or in anywise associated with any such
unlawful association, or who shall contribute anything as dues or
otherwise, to it or to any one for it, or who shall solicit
subscriptions or contributions for it, shall be quilty of an offence
and. lianle to imprisonment_for not more than twenty years.

(ﬂ) In any prosecution unde: this section, if it be proved that
the;parson charqed has ==

{a)- attended neetlnqs of an uulaufnl assoc1at10n. or,

(b) spoken publicly in advocdacy of an unlavwful association; or,

{c) distributed literature of an unlawful association by circulation
through the Post Office mails oF Canada, or otherwise;

i1t shall be presumed, in the absence of proof to the contrary, that he
15 a menber of such unlauful association.

(5) Any owner, 1essee, agent or superintendent of any building,
roow, premises or place, who knowingly permits therein any meeting of
an unlawful association or any subsidiary association or branch or
committee thereof, or any assemblage of persons who teach, advocate,
advise or defend the use, withonut authority of the law, of force,
vioclence or physical injury to person or property, or threats of such
injury, shall be quilty of an offence under this section and shall be
liable to a fine of not



wore than five thousand dollars or to imprisonment for not more than
tive years, or to both fine and imprisonment.

{6) If any judge of any superior or county court, police or
stipendiary magistrate, or any justice of the peace, is satisfied by
information on oath that there is reasonable ground for suspecting
that any contravention of this section has been or is about to be
committed, he may issue a search warrant under his hand, authorizing
any peace officer, police officéer, or constable with such assistance
as he may require, to enter at any time any premises or place
mentioned in the warrant, and to search such premises or place, and
every person found therein, and to seize and carry away any books,
periodicals, pamphlets, pictures, papers, circulars, cards, letters,
writings, prints, handbills,_posters, publicaticns or documents which
are found on or in such premises or place, or in the possession of any
person therein at the time of such search, and the same, when seized
way be carried away and may be forfeited to His Hajesty.

{7) Where, by this section, it is provided that any property may
be forfeited to His Majesty, the forfeiture may be adjudged or
declared by any judge of any sdperior or county court, or by any
police or st;pendiarv magistrate, or by any justice of the peace, in a
summary manner, and by the® ptocedure provided by Part XV of this Act,
in so far as applicable, 9: subject ‘to such adaptations as may be

" (8) & TeRA) é; pub11shes, edits, issues, circulates,
sells, or’ offers ‘for pale of distribution any book, newspaper,
per10dical panphlﬁt. pictute; paper, circular, card letter, writing,
_ “docupenit of any kind, in which is taught,

ddvocated, adviseﬂ i~ defgndéd, ‘or who shall in any manner teach,
advocate, 'or ‘advise or defend the ase, without authority of law, of
torce, violence, " tatrotiS" * physical injury to person or property,
or threats of suchk imjufy, as a means of accomplishing any
governmental, industrial or ¢cohomic change, or otherwise, shall be
quilty of an off nce . and liahln t “1nprisonment for not more than
tuenty vears‘” L ; _ . ‘

(9) Any person uho circdiates or attempts to circulate or
“distribute any book, newspapét; periodical, pamphlet, picture, paper,
cxrcular, card, letter, writing, print, publication, or document of
any kind, as described in this section by mailing the same or causing
the same to be mailed or postad .in any Post Office, letter Lox, or
other mail receptacle in ‘Ctanada, shall be quilty of an offence, and
shall be liable to imprisonmént for not more than twenty years.

{1Q) Auy person vho ilports into Canada from any other country,
or attewpts to import by or through any means whatsoever, any book,
uewspaper, periodical, pamphlet, picture, paper, circular, card,
letter, writing, print, publication or document of any kind as
described in this section, shall be quilty of an offence and shall be
liable to iaprisonment for not more than twenty years.

{11} It shall be the duty of every person in the employment of
His Majesty in respaect of His Government of Canada, either in the Post
uffice Department, or in any other Department to seize and take



possessicn, of any book, newspaper, periodical, .pamphlet, picture,
paper, circular, card, letter, writing, print, publication or
document, as mentioned in the last preceding section, upon discovery
of the same in the Post Oftice mails of Canada or in or upon any
station, wharf, yard, car, truck, motor or other vehicle, steamboat or
other vessel upon which the same may be found and when so seized and
taken, without delay to transmit the same, together with the
envelopes, coverings and wrappings attached thereto, to the Chief
commissioner of Dominion Police, or to the Commissioner of the Roval
Northwest Mounted Police,
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